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Planning Agreement Policy

1. Policy Purpose

Shoalhaven City Council (Council) is committed to ensuring a fair, transparent and accountable
process for developers seeking to enter into Planning Agreements to which Council is a party.
A Planning Agreement is a planning tool which can be used to negotiate flexible outcomes for
a variety of public purposes, whether tied to Section 7.11 contributions or not.

The purpose of this Policy is to set out Council’s framework for the preparation and use of
Planning Agreements including:

e The instances in which Council may consider entering into a planning agreement;
e The matters generally covered by a planning agreement;

e The form of development contributions which may be sought under a planning
agreement;

e The kinds of public benefits which may be negotiated and whether it includes a planning
benefit;

e The method of determining the value of public benefits;

e Whether money paid under different planning agreements is to be pooled and
progressively applied towards the provision of public benefits that the different
agreements relate;

e Details relating to the timing and delivery of the public benefit to be provided;

e Probity measures and the procedures for making an application, negotiating and
entering into a planning agreement;

e How Council will assess an application for a Planning Agreement.

2. Application

This policy applies when a developer seeks to negotiate a Planning Agreement with Council,
associated with any Complying Development Certificate (CDC), Development Application (DA)
or Planning Proposal (PP). The Planning Agreement could apply to land within the Shoalhaven
local government area (including any land owned by the Council), as well as any land outside
the Shoalhaven LGA, where Council has entered into a joint Planning Agreement with another
council.

This policy will prevail to the extent of any inconsistency with any other policies that
would otherwise apply to a Planning Agreement. Whilst this Policy is not legally
binding, it is intended that Council and any person a party to a Planning Agreement
will follow this Policy to the fullest extent possible.
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3.
3.1.

Objectives

Policy Statement

This Policy aims to:

4.

Ensure a consistent approach to the negotiation and preparation of all planning
agreements;

Ensure greater probity and establish a probity framework for the negotiation, preparation
exhibition and implementation of planning agreements.

Supplement, or where appropriate, replace the application of section 7.11 of the Act;

Facilitate innovative and flexible approaches to the provision of infrastructure and other
public benefits, consistent with Shoalhaven Contributions Plan 2019; and

Provide stakeholders with a greater involvement in the type, standard and location of
public facilities and other public benefits.

Align with Council’s strategic plans and documents, including Shoalhaven’s Local
Strategic Planning Statement.

Definitions

Term Meaning

Applicant the person entitled to act upon a Development Consent or

Complying Development Certificate, or in relation to a
Planning Proposal

Complying has the same meaning as in the EP&A Act
development

certificate

Council Shoalhaven City Council

Developer a person who has sought a change to an environmental

planning instrument (which includes the making,
amendment or repeal of an instrument (Section 7.4 (11) of
the EP&A Act), or who has made or proposes to make a
development application or complying development
application, or who has entered into an agreement with or
is otherwise associated with such a person.

Development has the same meaning as in the EP&A Act
application (DA)

Development the kind of provision made by a developer under a planning
contributions agreement, being a monetary contribution, the dedication

of land free of cost or the provision of a material public
benefit.
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Contributions plan

a document that has been publicly exhibited and adopted
by Council pursuant to Section 7.18 (formerly Section
94EA) of the EP&A Act that authorises the imposition of a
condition under Section 7.11 (formerly Section 94) of that
Act, as amended from time to time.

EP&A Act

the Environmental Planning and Assessment Act 1979.

EP&A Regulation

the Environmental Planning and Assessment Regulation
2021.

Infrastructure item

an item identified in the Contributions Plan or such other
public infrastructure item approved by the Council.

Instrument change

a change to an environmental planning instrument to
enable a development application to be made to carry out
development the subject of a Planning Agreement.

Planning authority

means Shoalhaven City Council (Council).

Planning benefit

a development contribution that confers a net public
benefit, that is, a benefit that exceeds the benefit derived
from measures that would address the impacts of particular
development on surrounding land or the wider community.

Planning proposal a document that explains the intended effect of a proposed
local environmental plan (LEP) and sets out the justification
for making that plan.

Public includes a section of the public

Public benefit the benefit enjoyed by the public as a consequence of a
development contribution

Public purpose the provision of, or the recoupment of the cost of providing

public amenities and public services (as defined in Section
7.4 (11) of the EP&A Act), affordable housing, transport or
other infrastructure. It also includes the funding of recurrent
expenditure relating to such things as the monitoring of the
planning impacts of development and the conservation or
enhancement of the natural environment.

Public facilities

public infrastructure, facilities, amenities and services

Page 3




Planning Agreement Policy

5. Roles and responsibilities

5.1. Provisions
5.1.1. Legislative and Policy Context

A Planning Agreement is a voluntary agreement, entered into by one or more planning
authorities and a developer or other party, where that developer seeks to change an
environmental planning instrument or who has made, or who proposes to make a DA or an
application for a CDC, where the following is required to be used for or applied towards a public
purpose:

e Dedication of land.

e A monetary contribution.

e Material public benefit

e A combination of some or all of the above.

Part 7, Subdivision 2 of the Environmental Planning and Assessment Act 1979 (EP&A Act)
and Part 9, Division 1 of the Environmental Planning and Assessment Regulation 2021
(EP&A Regulations), prescribes the procedural framework relating to the preparation of
planning Agreements in more detail.

5.1.2. Guiding Principles of Planning Agreements

In 2021, the NSW Government issued the Planning Agreements Practice Note. The Practice
Note identifies a number of key guidelines and safeguards in the application of Planning
Agreements which have been expanded upon below.

Fundamental Principles governing the use of Planning Agreements
Council’s use of Planning Agreements will be governed by the following principles:
¢ Planning decisions may not be bought and sold through Planning Agreements;

e Development that is unacceptable on planning grounds will not be permitted because
of planning benefits offered by developers that do not make the development acceptable
in planning terms;

e The Council will not allow Planning Agreements to improperly fetter the exercise of its
functions under the Act, Regulations or any other Act or law;

e The Council will not use Planning Agreements for any purpose other than a proper
planning purpose;

e The Council will not seek benefits under a Planning Agreement that are unrelated to
particular development;

e The Council will not allow the interests of individuals or interest groups to outweigh the
public interest when considering a proposed Planning Agreement;

e The Council will not improperly rely on its statutory position in order to extract
unreasonable public benefits from developers under Planning Agreements; and

e The Council will not use Planning Agreements for the primary purpose of value capture
in connection with the making of planning decisions.
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Where the Council has a commercial stake in the development subject of an agreement, it will
take appropriate steps to ensure that it avoids a conflict of interest between its role as a
planning authority and its interest in the development. Council will seek to ensure probity of its
processes by ensuring applications involving Planning Agreements which involve Council land
(excluding road reserves for road and associated infrastructure specified in the Contributions
Plan), or development applications made by or on behalf of Council, are assessed by an
independent third party.

Acceptability Test to be applied to all Planning Agreements

When considering entering into a Planning Agreement, Council will apply the following test in
order to assess the desirability of the possible outcome of a proposed Planning Agreement:

Is the proposed Planning Agreement directed towards a proper and legitimate planning
purpose having regard to its statutory planning controls and other adopted planning
policies and the circumstances of the case?

Does the Planning Agreement result in a public benefit that is not wholly unrelated to
the development?

Does the Planning Agreement provide for a reasonable means of achieving the relevant
purpose?

Can the Planning Agreement be taken into consideration in the assessment of the
relevant planning proposal or development application?

Will the Planning Agreement produce outcomes that meet the general values and
expectations of the community, protect the community against adverse planning
decisions and protect the overall public interest?

Does the Planning Agreement promote Council’s strategic objectives in relation to the
use of Planning Agreements?

Does the Planning Agreement conform to the fundamental principles governing the
Councils use of Planning Agreements?

Are there any relevant circumstances that may operate to preclude Council from
entering into the proposed Planning Agreement?

Matters Council May Consider

The matters that Council may consider in any negotiations for a Planning Agreement include
whether:

The demands created by the development for new public infrastructure, amenities or
services are addressed,;

The facilities and/or services to be provided meet the planning and strategic objectives
of Council;

Mitigation of the impact of development is addressed;
Recurrent funding of public facilities is required;

Past deficiencies in infrastructure provision that would otherwise prevent a development
from occurring are addressed,;

Monitoring the planning impacts of development is required;
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5.1.3.

Compensation for the loss of, or damage to, a public amenity, service, resource or asset
caused by the developer through its replacement, substitution, repair or regeneration is
provided for.

Planning benefits for the wider community accrue from the Planning Agreement; and

Any initial or ongoing costs are designated as Council’s responsibility.

The Planning Agreement Preparation and Execution Process

The Planning Agreement process, from start initial discussion to execution, consists of seven
key steps as outlined in Figure 1 and explained below.

The negotiation of Planning Agreements can be complex, and a number of the steps below
may need to be repeated, including negotiation and public exhibition.

¢ |nitial Discussion and Negotiation with Council

¢ Submit Planning Agreement Application *

¢ Report to Council *

¢ Preparation of Draft Planning Agreement *

¢ Public Exhibition

¢ Report to Council

¢ Execution of Planning Agreement *

<L -C - K-

Step 1

Figure 1: Summary of Planning Agreement Process Steps.
* Council fees and charges may apply at this stage.

— Initial Planning Agreement discussion and negotiation with Council

Prior to submitting a formal request for a Planning Agreement with Council, the applicant must
meet with Council’s Strategic Planning Section (and other relevant staff as required) to:

Discuss Council’'s preliminary expectations for a Planning Agreement, understand
background information and ensure the proposal meets Council’s requirements;

Demonstrate that the relevant assessment criteria can be satisfied;
Discuss the approval process;

Discuss whether the proposed Planning Agreement is relevant to a DA, CDC or PP (i.e.
directed towards appropriate and legitimate planning purposes) and whether it could be
considered in connection with the application/proposal. A request to enter into a
Planning Agreement will not be accepted if it is not associated with a Complying
Development Application (CDC), Development Application (DA) or Planning Proposal
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(PP). Where a Planning Agreement can be considered in connection with a PP, the role
of the Planning Agreement in facilitating the objectives and outcomes of the PP should
be clearly set out in the objectives and outcomes section of the PP, and

e Determine the proper planning weight to be given to the proposed Planning Agreement
and the public benefits being offered under the proposed terms.

e Discuss whether the proposal meets Council’s planning policy objectives, including this
Policy, the Shoalhaven Contributions Plan 2019 and other Council policies, procedures
and technical specifications (as relevant).

e Discuss whether the proposed Planning Agreement meets the requirements of Council’s
Capital Works program.

e Determine whether the Planning Agreement seeks to justify a dispensation from an
applicable local environmental plan (LEP) development standard/s under clause 4.6 of
the LEP. A Planning Agreement can only be used for this purpose if Council is of the
opinion that the subject matter of the proposed Planning Agreement addresses the
matters specifically required to be addressed under that clause in relation to the
dispensation sought.

Through this initial step, the key issues associated with the proposal will be discussed, the
parties will decide whether to negotiate a Planning Agreement and if favourable, the
negotiations will commence.

Whilst Development Assessment Planners may be involved in preliminary discussions
associated with a Planning Agreement, for probity, there is a need for the separation of
responsibilities. As such, Development Assessment Planners are not to be involved in the
negotiation of Planning Agreements.

Council is not under any obligations to enter into a Planning Agreement.

The negotiation of a Planning Agreement will generally involve the following steps:
e The parties will appoint a person to represent them in the negotiations;

e The parties will appoint a third person to attend and take minutes of all negotiations, if
required;

e The parties will decide whether to appoint an independent person to facilitate or
otherwise participate in the negotiations or aspects of it, if required;

e The parties will identify the key issues for negotiation and undertake negotiations;

e |If ‘in principle’ agreement is reached, Step 2 commences.

Step 2 — Submit a Planning Agreement Application and Fee

Once each party has a real understanding of the proposal and an agreement has been reached
at Step 1, the developer can then make the relevant application and fee to Council
accompanied by a written offer to enter into a Planning Agreement, with the specifics of the
agreement set out in detail.

The formal request is to be complete and include the developer’s details. Where the developer
is not the owner of land subject to the Planning Agreement, the landowner must provide owners
consent. The owner will also be required to become a party to the Planning Agreement.
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The formal request must also include the following mandatory requirements as per Section
7.4(3) of the EP&A Act:

e A description of the land to which the agreement relates, including the legal description;
e A description of:

- the change to the environmental planning instrument to which the agreement
applies, or

- the development to which the agreement applies,

e The nature and extent of the provision to be made by the developer under the
agreement, the time or times by which the provision is to be made and the manner by
which the provision is to be made. This includes the public benefits being offered under
the terms of the Planning Agreement.

¢ In the case of development, whether the agreement excludes (wholly or in part) or does
not exclude the application of Section 7.11 to the development. If the agreement does
not exclude the application of Section 7.11 to the development, whether benefits under
the agreement are or are not to be taken into consideration in determining a
development contribution under Section 7.11.

The parties will undertake further negotiations on the specific terms of the proposed Planning
Agreement as required until a consensus is reached.

At this stage, all Planning Agreement applications may need to be considered by the
Development Contributions Advisory Group (DCAG) of relevant Council staff.

If in-principle support is granted, further fees will apply at this stage. For more information,
see Council's Fees and Charges.

Step 3 — Report to Council

The outcomes of the negotiations and the assessment of the written offer to enter into a
Planning Agreement offer will be reported to Council to seek a formal resolution to prepare a
draft Planning Agreement for public exhibition, except in the following circumstances:

¢ Where the Planning Agreement would be in a template format, and
e The contributions that will be required:

- Are a standard amount of monetary contributions or an amount of monetary
contributions that can be easily calculated using a standard rate, or

- Consists of work and/or dedication land that are listed in Shoalhaven Contributions
Plan 2019 and s7.11 contributions are not excluded, or

- Consists of work and/or dedication of land that are listed in Shoalhaven
Contributions Plan 2019 and s7.11 is excluded, but only in relation to s7.11 which
are for the same category of infrastructure as the works and land to be provided
under the Planning Agreement, and

e The Planning Agreement does not involve credit or refund arrangements or has credit
or refund arrangements which are set out in template format.

e The Planning Agreement does not involve maintenance or recurrent funding or has
maintenance or recurrent funding that is considered minor, is agreed between parties,
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and is supported or necessitated via a policy of Council or a plan or study required for
the development (e.g., a vegetation management plan).

If as a result of negotiations, additional or different provisions or credit arrangements are
required to be included, then the Planning Agreement would need to be reported to the Council
before it is entered into.

In relation to Planning Agreements that are to be reported to Council in Step 3, Council at this
may stage resolve to delegate authority to Council’s Chief Executive Officer, or his delegate,
to negotiate, publicly notify, enter into and register the Planning Agreement consistent with the
detailed key terms.

Where a Planning Agreement offer is made in conjunction with a PP, where practical, the report
to Council will occur in conjunction with the report seeking endorsement for the PP to be
submitted to the Department of Planning and Environment for a Gateway determination.

Upon receiving a resolution of Council, further fees may apply at this stage for the remaining
steps of the associated Policy to the execution stage. For more information, see Council's
Fees and Charges.

Step 4 — Preparation of the draft Planning Agreement

Following a formal resolution from Council to proceed with the Planning Agreement, final
negotiations will occur, and preparation of the draft Planning Agreement can commence in
accordance with the Planning Agreement Template at Attachment 1. The template reflects
the policies and procedures set out in this Policy.

Council will ordinarily prepare the draft Planning Agreement. Refer to Section 7 below
regarding costs.

Step 5 — Public Exhibition

In accordance with the EP&A Act, a Planning Agreement must be publicly exhibited for a
minimum period of 28 days, however Council may decide to extend this period. Where
possible, the public exhibition of the draft planning agreement should occur concurrently with
the public exhibition of the associated PP, DA or CDC; however, it is acknowledged that this is
not always practicable.

Clause 25(E) of the Regulation requires that an explanatory note, jointly prepared by the
parties, must accompany any Planning Agreement that:

e Summarises the objectives, nature and effect of the proposed agreement, amendment
or revocation; and

e Contains an assessment of merits of the proposed agreement, amendment or
revocation, including the impact (positive or negative) on the public or any relevant
section of the public.

Public submissions received during the public exhibition of the Planning Agreement will be
considered separately to those relating to the PP, DA or CDC it relates to; however, the content
of the submissions may require further negotiations to be undertaken. If Council considers that
a material change needs to be made to the terms of the Planning Agreement or the PP, DA or
CDC after it has been publicly exhibited, Council may re-exhibit the revised planning agreement
and the application to which it relates.
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Step 6 — Report to Council

In relation to a Planning Agreement that was reported to Council at Step 3 and where Council
did not delegate authority to Council’s Chief Executive Officer, or his delegate, the outcomes
of the exhibition period will then be reported to Council for consideration and to seek a formal
resolution to execute the Planning Agreement.

In relation to a Planning Agreement that was not reported to Council at Step 3 or a Planning
Agreement that was reported to Council at Step 3 and where Council did delegate authority to
Council’'s Chief Executive Officer, or his delegate; Step 6 does not apply unless there are
objections or substantial issues raised as a result of public notification, in which case the
Planning Agreement would need to be reported to Council before it is entered into.

Step 7 — Execution of the Planning Agreement

Following a formal resolution from Council, any required changes will be made to the Planning
Agreement and finalisation can occur. A Planning Agreement is executed when it is signed by
all of the parties.

Council will usually require a developer to give an irrecoverable offer and execute the Planning
Agreement at the following times:

e Development Applications (or modification application):

- Council will seek to have the planning agreement executed prior to granting
development consent.

- Where the planning agreement is not executed prior to development consent being
granted or modified, a condition will be imposed requiring execution of the planning
agreement in accordance with the offer made and subsequent registration of the
agreement.

- Council will impose a deferred commencement condition requiring the execution
and registration of the planning agreement be satisfied before the consent can
become operational.

Council cannot impose a condition of consent that requires a developer to enter into a
planning agreement on terms different to those offered, or if a planning agreement was
not offered.

e Planning Proposals:

- Council will seek to have the planning agreement executed prior to finalisation of
any instrument change referred to in the planning proposal, or before Council makes
that instrument change under delegation.

- Council may also impose conditions of consent for related development applications
requiring compliance with the Planning Agreement and the delivery of relevant
contributions at the required time.

- If the developer refuses to execute a planning agreement in connection with a PP
or at the appropriate time, in accordance with Section 3.35 of the EP&A Act, Council
may request the Minister not proceed with the instrument change.

e Complying Development Certificates: To be negotiated on a case by case basis.
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Further fees may apply to cover costs associated with the Planning Agreement. For more
information, see Council's Fees and Charges.

5.1.4. Planning Agreement Particulars

Council’s Costs of Negotiating, Entering Into, Monitoring and Enforcing a Planning
Agreement

Council will require a Planning Agreement to make provision for payment by the developer of
100% of Councils costs of and incidental to:

e Negotiating, preparing and entering into the agreement (including associated legal
costs);

e Enforcing the agreement.

Standard Charges

Wherever possible, Council will seek to standardise development contributions sought under
Planning Agreements in order to streamline negotiations and provide fairness, predictability
and certainty for developers. This, however, does not prevent public benefits being negotiated
on a case by case basis, particularly where planning benefits are also involved.

Recurrent Charges

Council may request developers, through a Planning Agreement, to make development
contributions towards the recurrent costs of public facilities. Where the public facility primarily
serves the development to which the Planning Agreement relates or neighbouring
development, the arrangement for recurrent funding may be in perpetuity. However, where the
public facility or public benefit is intended to serve the wider community, the Planning
Agreement will only require the developer to make contributions towards the recurrent costs of
the facility until a public revenue stream is established to support the on-going costs of the
facility.

Credits

Council will not agree to a Planning Agreement providing for the surplus value under a Planning
Agreement being refunded to the developer or offset against development contributions
required to be made by the developer in respect of other development in the Council’s area.

Ongoing administration

In particular cases, Council may require the Planning Agreement to make provision for a
development contribution by the developer towards the ongoing administration of the
agreement.

Pooling of Development Contributions

Where a proposed Planning Agreement provides for a monetary contribution by the developer,
the Council may seek to include a provision permitting money paid under the agreement to be
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pooled with money paid under other Planning Agreements or by other developer contributions
and applied progressively for the different purposes under those agreements or contributions,
subject to the specific requirements of the relevant agreements. Pooling may be appropriate
to allow public benefits, particularly essential infrastructure, to be provided in a fair, equitable
and timely way.

Assignment and Dealings by the Developer

Council will require every Planning Agreement to provide that the developer may not assign its
rights or obligations under the agreement nor have any dealing in relation to the land the
subject of the agreement unless, in addition to any other requirements of the agreement:

The Council has given its consent to the proposed assignment or dealing;

The developer has at no cost to the Council, first procured the execution by the person
with whom it is dealing of all necessary documents in favour of the Council by which
that person agrees to be bound by the agreement as if they were a party to the original
agreement, and

The developer is not in breach of the Agreement.

Implementation

Council will require a Planning Agreement to provide for matters that relate to implementation
of the proposed works, such as:

The times at which and, if relevant, the period during which, the developer is to make
provision under the Planning Agreement.

Council will generally require a Planning Agreement to provide that the developer’s
obligations under the agreement take effect when the first development consent
operates in respect of development that is the subject of the agreement.

The design, technical specification and standard of any work required by the Planning
Agreement to be undertaken by the developer;

The manner in which a work is to be handed over to the Council; and

The manner in which a material public benefit is to be made available for its public
purpose in accordance with the Planning Agreement.

Hand-over of Works

Council will also require the Planning Agreement to:

Specify that the hand-over of a public work carried out under a Planning Agreement will
not be accepted unless the developer furnishes to the Council a certificate to the effect
that the work has been carried out and completed in accordance with the agreement
and any applicable development consent (which certificate may, at the Council’s
discretion, be a final occupation certificate, compliance certificate or a subdivision
certificate) and, following the issue of such a certificate to the Council, the work is also
certified as complete by an appropriate Council officer.

Provide for a defects liability period during which any defects must be rectified at the
developer’s expense.
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If a Planning Agreement provides for the developer, at the developers cost, to manage or
maintain land that has been dedicated to the Council or works that have been handed over to
the Council, the Council may require the parties to enter into a separate implementation
agreement in that regard (refer to ‘Implementation’ Section above).

Developers may propose changes to the hand-over procedure as set out in the VPA template
for Council consideration and approval, as appropriate in the circumstances of each
agreement.

The failure of the parties to reach agreement in relation to management and maintenance of
the land or works may be dealt with under the dispute resolution provisions of the Planning
Agreement.

Provision of Security Under a Planning Agreement

The Council will require a Planning Agreement to make provision for enforcement of the
Planning Agreement (i.e., security) in the event of a breach of the Planning Agreement by the
developer, consistent with Section 7.4(3) of the EP&A Act. The form of security will generally
be the unconditional bank guarantee from an Australian Bank in favour of the Council to the
full value of the developer’s provision under the Planning Agreement and on terms otherwise
acceptable to the Council. Council may consider a lesser amount, if it can be satisfied that
other security measures are implemented to secure the provision of the development
contributions and any Council enforcement costs.

Notations on Planning Certificates Under section 10.7 of the Act

Council will require a Planning Agreement to contain an acknowledgement by the developer
that the Council may, in its absolute discretion, make a notation under Section 10.7(5) of the
EP&A Act about a Planning Agreement on any certificate issued under section 10.7 of the Act
relating to the land the subject of the agreement or any other land.

Registration of Planning Agreements

Council will require a Planning Agreement to contain a provision requiring the developer to
agree to registration of the agreement pursuant to section 7.6 of the Act if the requirements of
that section are satisfied.

Dispute Resolution

In accordance with the EP&A Act, Council will require a Planning Agreement to provide for
mediation of disputes between the parties to the agreement before the parties may exercise
any other legal rights in relation to the dispute.

Methodology for Valuing Public Benefits Under a Planning Agreement

Unless otherwise agreed, where the benefit under a Planning Agreement is the provision of
land for a public purpose, the Council will generally seek to value the benefit on the basis of
the estimated amount of compensation to which the Developer would be entitled under the
Land Acquisition (Just Terms Compensation) Act 1991 upon the compulsory acquisition of the
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land. This means the estimated value of the completed works determined using the method
that would be ordinarily adopted by a quantity surveyor.

Public use of Privately-Owned Facilities

If a Planning Agreement provides for the developer to make a privately-owned facility available
for public use, Council may require the parties to enter into a separate agreement in that regard.

The failure of the parties to reach agreement in relation to management and maintenance of
the land or works may be dealt with under the dispute resolution provisions of the Planning
Agreement.

5.1.5. Operation, Monitoring and Review of a Planning Agreement
Monitoring and Review of a Planning Agreement

Council will continuously monitor the performance of the developer’'s obligations under a
Planning Agreement.

Council will require the Planning Agreement to contain a provision establishing a mechanism
under which the performance and milestones contained under the Planning Agreement are
periodically reviewed with the involvement of all parties.

Council may appoint an officer to supervise the implementation of the works that are the subject
of the Planning Agreement.

Modification or Discharge of the Developer’s Obligations Under a Planning Agreement

Council may agree to a provision in a Planning Agreement permitting the developer’s
obligations under the agreement to be modified or discharged where the modification or
discharge is linked to the following circumstances:

e The developer’s obligations have been fully carried in accordance with the agreement.

e The developer has assigned the developer's interest under the agreement in
accordance with its terms and the assignee has become bound to the Council to perform
the developer’s obligations under the agreement.

e The development consent or approval to which the agreement relates has lapsed.

e The performance of the Planning Agreement has been frustrated by an event beyond
the control of the parties.

e Other material changes affecting the operation of the Planning Agreement have
occurred.

e The Council and the developer otherwise agree to the modification or discharge of the
agreement.

Such a provision will require the modification or revocation of the Planning Agreement in
accordance with the EP&A Act and the EP&A Regulation.

Page 14



Planning Agreement Policy

Reporting and Register Obligations

In accordance with Section 7.5(5) of the EP&A Act, Council is required to include in its annual
report the particulars of compliance with and the effect of the planning agreements in force
during the year to which the report relates.

Council maintains a register of all Planning Agreements that have been executed by Council.

6. Related Legislation, Policies or Procedures
The following documents, materials, and existing policies are associated with this policy:
e Environmental Planning and Assessment Act 1979 (EP&A Act).
e Environmental Planning and Assessment Regulation 2021 (EP&A Regulations),
e Shoalhaven Local Environmental Plan (SLEP) 2014.
e Planning Agreements Practice Note.
e Shoalhaven Contributions Plan 2019.
e Additional Council policies, procedures, and technical specifications as deemed
relevant.
7. Monitoring and Review

This policy will be reviewed within the term of every new Council, or earlier should
circumstances arise to warrant revision.

8. Ownership and Approval
8.1. Public Policy

Responsibility Responsible Owner

Directorate City Development — Strategic Planning — Policy Planning

Endorsement Development Contributions Advisory Group (DCAG)

Approval/Adoption | Council
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9. Attachment 1 — Planning Agreement Template
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Deed

[Insert Name of Planning Agreement]

Planning Agreement

Under s7.4 of the Envircnmenta! flanning and Assessment Act 1979

Shoalhaven City Council
[Insert Name of Developer]
[Insert Mame of Party 3]

[INSERT DATE)
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Mame of Developer]
[Insert Name of Party 3 / Landowner]
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Crperative provisions
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Mame of Developer]
[Insert Name af Party 3 / Landowner]
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[Insert Name of Planning Agreement]

Shoalhaven City Council

[Insaert Name of Developer]
[Insert Name of Party 2 / Landowner]

[Insert Name of Planning Agreement]

Council:

Summary Shest

Mame: Shoalhaven City Council ABN 58 855 122 344
Address 36 Bridge Ro Mowne RSW 2541

Telephone: [Ireert Details]
Email: [Inser Details)
Representative |Insert Detalls|

Developer:

Mame:; [Ing=n Cetalls|

Address: [Irsert Detaits)
Telephoane [lrserd Delals)
Email [irserd Detals]
Representative: [Inserl Details]

Landowner:

Mame: [inser Mama]

Address [Irmart Delais]
Telephone: [Ireert Details]
Email {insert Detzls]
Representative: [Inssrt Cetails]

Land:

See definiticn of Land in clause 1.1,

Development:

Zee definition of Cevalopmerd in clause 11
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Mame of Develaper]

[Inzert Mame of Party 2 / Landowner]

Development Contributions:

See chuse 9 and Schedule 1.

Application of 57.11, 57.12 and 57.24 of the Act:

See Clause B

Sacurity:

See Fart 4

Registration:

Sen clause 32,

Restriction on dealings:

See clalse 33

Dispute Resolution:

See Fart 3
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Name of Developear]
[Inzert Name aof Party 3 / Landowner ]

[Insert Name of Planning Agreement]

Under 57,4 of the Envirommental Flanming and Assessmeant Actk 1979

Parties

Shoalhaven City Council ABM 53 555 152 344 of 2 Bridge Fd, Mowra MSW 2541
{Council)

and

[Insert Name of Party 2] 224 [nsert details] of [Insert Address] [ Developer)
and

[Insert Name of Party 3] ain [Insert details] of [Insent Address] { Landowner )
|Drrafting Mote. Onby reduirsd if the Developer is not the owner of land towhich this VEA relates.
Thaa Eandowerser must be a party o the VEA ]

Background

5 [Drafting note Provide 3 brief Backgriund 16 fhe Development and this Deed ]

Operative provisions

Part 1 - Preliminary

[Drafting note. Some of the definitions in this clawse may not be relevanl The definitions
should be reviewsd and removed, added to, amended and adapted to the circumstances of
each paricular case. |

1 Interpretation

11 In this Deed the following definitions apoly
Act means the Emiranmenital Blanvung snd Assessmery Aot 1973 [NEW)
Approval inciudes approval, consent, licence, permissaon of the like
Authority means the Commorsealth oF Mew South Wales oovernment, a
Winister of the Crown, a governmen] degadment, a pubiic authority established
b or under ary Act, @ council or county council constituted under the Loca!

Sovernmant Aot 1883, or a person o body exercising functions under amy Aot
including & commission, panel, court, tribunal and the ke
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insart Name of Developar]
[Insert Name of Party 3 / Landowner]

Bank Guarantee means an imsevocatle and uncondifional undertaking without
amy expiry or end date in favour of the Counci o pay an amount or amounts of
rraney o the Council on dermand ssued by

ta)  ane of the folowing fracing banks
{in  Ausmbralia and New Zealand Banking Graup Limibed,
() Commonwesith Bark of Australia,
(i Macouare Bank Limited,
(v Mational Austrata Bans Limited,
(W] St George Bank Limited,
(v} Wesipac Barking Corporalicn, of

(k) amy other financaal institution approved by the Council in 22 absolute
clisarelon

Charge means lhe charge referred Lo in clawse 251
Charge Land means [Drafting Note Inser jand description]

Claim includes & claim demand, rermedy, sul, injury, darage, oss Cosl,
ligkility, achon, procesding or right of action.

Clearance Cerlificate means a cearance cerlificate ssued by the
Commigsioner for Taxation under paragraph 14-220 of Schedue 1 of the
Taxalion Adminstrafion Acf 1553 {Cth).

Contribution lem means an dem of Development Contribution specified n
Colurnn 1 of Schedike 1

Contribution Value means in respect of & Coninbution tem the 5 amount
agread batwesn the Parties as the value of a Developrient Confribution made
underthis Deed [Drafting Note A Contribufion Vakee & only necessarny if there
ara oradit or offset arangements under the VPA o for the purposes of
cakulating the amount of security. i works or land to be dedicated under this
VPA are specified in 2 cantributions plan then the value atfributed o the woark
or lamd in-the contributions plan should be used. Cihenwise the value of land
will generally Be the cormpensation available undar the Land Acguesition [Just
Terms Cormpensation Act) 1297 and vabue of works generally will b2 based on
the estemated oot of complsting the work using the method ardinarly adapted
by a quantity sureeyor Councll will not rormally agres b0 oy sunplus valee
baing refunded or offset agairst develpment contributions reguired to be
mede by the developer in respect of other developrent in the Council's area)
Cost means a cost, charge expenss. ouigoing, payment, fee and olher
expendibane of arme nahee

Deed means lhs Deed ard incledes any schedues annmounes and
appencices to this Deed.

Defect means anything that atversely affecis, or & likely 1o adverssly affect,
the appearance, siruciural imtegnby. functionaliby of use or enjoyment of & WWork
or any part of a Work

Defects Liability Period means the period of 1 year commenczing on the day
irmreddately afers a Work is completed For the purposes of thes Deead

Devalopment means [Drafting Nobe. et desoription of the deselaprment o
which this Dead refates. The descripbon can refer to a specific devaloprment

Page 23



Planning Agreement Policy

[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Mame af Developear]
[Inzert Name of Party 3 / Landowner]

application. The description can be included in 8 scheduie 1o this Deed |f
approprate).

Development Application has the same meaning as in the Act.
Development Consent has the sams meaning as 0 the Act.

Development Contribution means a monetary contribution, the dedication of
lard free of cost, the carryirg out of work, or the prosison of By otfer meterda
pubdic berefit, ar any comoiration of them, 1o be wsed for, or apphied towands a
pubdic purpose, bt does not include any Securite or other benefit provided by
a Party to the Council to secure the enforcement of that Farty’s obligations
under tris Deed for the purpeses of 57 4(31(g) of the Act

Dispute mears a dispute or difference betwesn the Partes under or in relaton
b this Dl

ELMG has thi meaning given to that berm in the Participation Rules.

Equipment means any equipment apoaaius, vehicle or ofher equipment o
thing to be ussd by or on berall of the Developer in correchon with the
performance of its obligations under this Deed.

Foreign Resident Capital Gains Withholding Amount mean he amount a
purchaser & regueed to pay to the Commisesonsr for Taxaticn under paragrapn
14200 of Uhe Taxalion Acdminsteation sl 7852 {Cih)

Final Lot mears a lol orealed in the Dewelopment for separabe resadenba
ocoupation and disposdion or a lot of 3 kind or created for 3 purpose thet s
ctherwise agpeed by the Pares, not being & ot crested by 8 subdivsion of the
Land

(a) that 1s 1o be gedicated o othersse transferred to the Counil, or
({1} on which 1s situated a dwelling-house that was in exieEnce on the
dlale of this Dessd

GST has the same meaning as inthe GST Law

GET Law has the same mesning as in A Mew Tax Sysiam [(Goods and
Servicas Tax) Act 1999 (Cth) and any cther Act or regulation refating to the
impesdion of administration of the GET

Just Terms Act means the Land Acguwaiion (Just Tarms Compsnsation) Act
FE S

Land means [Drafting Mobte Insert description of the land bo which this Deed
relates This can be done by reference to tile of to 8 map or by other means
a5 approprEte. The description of the land can be included in & schedule to
this Deed if approprate. 112 mep s wsed, Map should be a defired term in this
clausa).

LEP rrans [he Shoailaven Local Envionmardal Blan 2074

LEP Amendment means an amendment i the LEF giving effec o the
Farrmeng Froposal. [Drafting Mote. Delete & not relevant |

LEP Amendment Date means the date the LEF Amerndment takes effect.
[Crafting Mote. Delete  nol relevant |

Maintain, in relabon (o & Work, means keep in 8 good slale of repair and
waorking order. and includes repair of any damage to the Work

Participation Rules mears the participation rules as determened by the
Elecirane Comesancing Wationzd Law [MEW
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Name of Developer]
[Insert Name of Party 3 / Landowner]

1:2

Party means a party to ths Deed

Planning Proposal means [Insert detalls] [Drafting Mote. Delste if nat
relevarnt |

Rectification Notice means a nofics inwnting:
ia)l  identfying the nature and extent of a Cefact,
ikl specifying the works or actions that are required to Rectify the Defect,

o) specifing the date Dy which o the period within whish the Defect is o
be rectified

Rectify means rectify, remedy or correct

Regulation mears the Envirenmeaniad Plammmg and Assessmeant Raguiation
2000,

Sacurity means & Bank Guarantes 1o the satisfaction of the Council indexed
in accordance with [Drafting Mote Insert indexaton method) from the date of
I Dhireed
Stage means a stage of the Development approved by a Developiment
Conzent of athenwse approved in writeng by the Council for the purposes of
this Deed

Subdivision Certificate has he same meanng as inthse Aot

Work means the prysical result of any buikdng, engineering of canstruckion
work in, on, over or under land

in the interpretation of this Deed, the following provisions appdy unless the
context othereEe requires:;

121 Headings are igerted for comemnence anly ared oo mol affect the
interpretation of this Ceed

1.2.2 A mefarence in lhis Desd 1o a business day means a day other than a
Saturday or Sundsy on which banks are apen for busmess gererally m

Sydney

123 i the day on which arry act, matter or thing is to be done under this
Ceed is not 8 business day, the act, matter or thing must be done on
the next business day

124 A reference in this Desd 1o dollars o 5 rmeans Australian dollass and
all amounts payable under this Deed are payabée in Australian dollars.

125 A reference in this Desd o a § value relating to a Development
Canlribadion is a refererce 1o the value excliusive of GST

1.26 A reference in this Deed to any law, egisialion or legistative provision
includes amy statutory modification, amendment or re-emactment, and
ary suborcinete legislation or regutations issued under that legisiation
or legislative provision.

1.27  Areference inthis Deed to any agreement, de=d or document s o that
agreerment, deed or dodurnent as amerced, rovated, suppiemented of
replaced.

1.28 A reference to a clause, pard, schedule or attachment is a reference fo
a clavse, part, schedule or altachrment of or Lo this Deed
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Name of Developer]
[Insert Mame af Party 3 / Landowner]

125  Anexpression impartng a netural person includes any comgany, truss
partnership, joent venture, association, body corporate or governmental
AgECY

1210 Where a wond or phvgse s given a defined mearing ancther par of
speeach or other grammatical form in respect of that word or phraes has
A CIHTESLONGnG meaning

1241 A word which denctes the singular denotes the plural, a wiond which
denotes the plural denoles the singular, and a referance o amy gender
deraies the cther genders

1212 Referances [0 the waord “include’ or includng’ are 1o be constred
without Bmitaticn
1213 Areference (o s Deed includes the agreermen recorded i his Deed,

1.2.14 A mefamence o a Parly to this Deed includes a reference 1o the
employess, agents and contraciors of the Farty, the Party's successors
A ASEighs.

1.215 Areference to 'dedicate’ or 'dedication’ in relation to land i a reference
to dedicate or dedication fres of coss

1.216 Any schedules, appendices and attachments form part of thes Deed
1.217 Motes appesnng in this Deed are operative provisions of ths Deed

2 Status of this Deed

21
232

This Desd is @ planning agresmaent wilkis the meaning of s7.401) of the Aot

The Developer agress that this Deed operaies as a deed poll in favour of the
Councd an and from the date of execiution of this desd by the Developsr untd
the date an which this deed commences.

3 Commencement

a1

22

Thia Deed commences and has force and effect on and fraom the date when the
Farties hawvea.

311 all executed the same copy of this Deed, or

312  each execubed separate counterparts af tis Deed and exchanged the
counterparns.

The Farties are to raert the date whenthis Deed commences on the front pags
ard on the execution pags

4 Application of this Deed

4.1

Thiz Deed applies ta the Land and to the Development [Drafting Mote include
‘o ther taking efact of the LEF Amermrnent” il ralevant].

10
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Name of Developar]
[Insert Name of Party 2 / Landowner]

5 Warranties

&1

The Parlies warranl to each olfwar el they:
511 have full capacity toentes inta this Deed, and
51.2 are able to fully comply with ther obligations under thes Deed

6 Further agreements

= |

The Partes may, &t any fime and from time to ime, enter inte agresments
refating to the subject-matier of this Deed that are nod inconsistent with this
Dised for the purposs of imgplementing this Deed

7 Surrender of right of appeal, atc.

7.1

The Developer is rot o commence or mamiain, or {o cause or procure the
commencement of mainenance, of any proceedings in amy court o tibunsl or
similar body appealing agaanst, or questioning the validity of this Deed. or an
Approval relating to the Developrient in so far as the subject-matier of the
proceedings relates to the validity of this Deed or any condiion in the Aporoval
recrareg the entenng into of compliance with this Desd

B Application of s7.11, s7.12 and s7.24 of the Act to the
Development

a1

a2

a3

This Deed [excludesidoes not exclude]” [Drafting Note Delete whichever (2
mof applicabée] the application of 57.11 of the Act to the Development.

[Drafting Mote 1. The Desd may wihoBy of partially exclude the aoobication of
a7 11 IFonly partially, particulars of the exclusion must be provided |

[Drafting Mote 2 1 the Deed does not whodly exclude the applhcation of 57 11,
A clause & reguined to tipulate whether ary berefits under this Deed should
be taken into conskerastion when determining a development contnbution
urcer 57,11 af the: Aot in relation o the Develaprent.]

This Desd [excliklesidoes nod exclude]” |Drafting Note Delete whichever is
nof applicabée] the application of 57 .12 of the Act to the Developmert.

[Derafting Mote. The Deed may wholly or partially exciude the application of
s7.12 I %0, partculars of he exclusion must be provided |

This Desd does nal exclude the applicabion of 724 of lhe Acl o lhe
Disveloprment

11
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Name of Developar]
[Insert Name of Party 3 / Landowner]

Part 2 - Development Contributions

9

10

11

Provision of Development Contributions

81

22

23

G4

The Developer g to make Develepment Contributons o the Council o
accoddancg with Schedule 1, amy ol provision of this Deed reSaling 1o the
making of Development Confributions and otherwise to the satisfaction of the
Counc

Ary Cordribagion Value specified in thes Deed in relation o a Developrment
Cantrituticn comgrising dedication of iand or the camying out of & Work does
maf gerve bo defne the extent of the Developers obligation to make the
Dievelopment Contributicn.

The Councal = to apply each Development Coniribution made by the Developer
uncer this Deed towanss the public purpos:s far which it s made and stheryse
in accordance with this Deed.

Despite clause & 2 the Council may apply & Development Contribubon made
uncier this Deed towards a publc purpose ather than the public purposes
specified in this Deed if the Councd reasonabdy considears that the public mterest
waould be better serced by applying the Development Contribuhion towards that
other purpose rather than the purpose so specified

Payment of monetary Development Contributions

101

102

& monetany Developrent Contribulion is made for the purposes of this Deed
when the Councl receives the full amount of the contribution payable under this
Dheeed in cash of by unendorsed Dank chegue or By the deposil by means of
electranic funds transfer of cieared funds infe 3 bank acocount nominated by the
Cauncd

if tre Developrment Corsent s modfied to slow for scddiicns! [Drafting Note,
Ineert relevant detaiks e.g. dwellngsFiral Lots] after [Drafting Mote. Insert
tirming, which may, for example, be the issuing of the firgd relevart Part &
cartificaie  e.g. Construction Cedificate’Subdiision  Cerdificaie] dfor the
Develsomend, the Developsr s to pay monetany Development Contributons to
the Councdl for the addibonal [Drafting Mote Inser melevant defags e.g.
cwellingsFinal Lats] mot isler than 7 days after the Developrment Congent has
been modified

Dedication of land

111

A Development Contribution comporsing the dedication of [and 15 macks for the
purposes of this Deed when

11.1.1 the Council 15 provided with:

al a Clearance Cardificate that & valid at the time of dedication of
land or

(k) tne Foreign Rescen Capital Gars Withholding Amount &0
respect of the land o be dedicated, and

11.1.2 ore of the fallowing has dcourned

12
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Mame of Developar]
[Insert Mame af Party 3 / Landowner]

12

(&) a deposited plan i registerad in the register of plans held with
the Registras-General that dedicates Bnd as a public road
frciuding & temporany public resd) under the Roads Aoy 1953
or creates a public resenve or drainage reserve uncder the Local
GFovermmani Aot 19583, or

(B e Council is gven

i an strument 0 registreble form under the Feal
Froperty Aot 7900 duly executed by the Developer as
tramaferar that is effective to transfer the tile to the tand
b the Councd when eseculed by the Council as
trarsferes and registensd,

il tre written comsment to the registration of the tramsfer of
any person whose corsent is reguired to that
registration, and

{1} a written underaking from any person holding the
cerificate of e to the producton of the certiicate of
title for the purposes of regestration of the transfer, or

(o) thie Council s given eviderce that a franafer has been effected
b means of alecironic ladgement through Property Exchange
Australa Lid or snother ELMC

The Developsr = to do all things reascnably necessary to enable regstration
of the srstrument of frarsher [ oceur

Thez Developer @ Lo ensuie that land decdicated bo the Counail under thes Dead
is free of all encumibrances and affectations {whether registersd or unregistered
and including withaut limiation amy ohage or liakblity for rates, lages and
charges) except 25 otherwise agreed inwriing by the Councal

i having used all reasonakbe endeawours, the Developer canme! ersure that
lardd o B2 dedicsted to ihe Councll under this Desd s free from all
encumbrances and affectations, the Developer may reguest that Council agree
to accept the land subject o those encumbrances and affectations, but the
Councdl may withhold its agreement in its absolute discretion.

DOespite any other provision of thie Deed, i the Developer is required to dedicate
lard te tree Coiineil an which e Developes is also reguened 1o canmy aut 2 Work
under this Deed, the Developer is to comply with clauss 11.1.2{kb) not later than
T days after the Work & completed Tor the purpases of this Deed

Carrying out of Work

121

122

Withot limiteg any other provision of this Deed, any Work that is regured to
be caried oul by the Developer uncer this Desd s to De carrisd oul n
accordance with any design or specification specified or approved oy the
Councl, army relesant Approwal and any efher applicabie law

The Developer, at ihs cwn ot 16 to comply with 8y reasonable drecton given
to it by the Council o prepare or modify a design or specification relating o a
Viork that the Developsr s recpared to carmy out wnder this Deed

12
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[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Name of Developar]
[Insert Name aof Party 3 / Landowner]

132 Variation to Work

131

132

133

134

134

The design o specification of ary Work that s redquired o Be carmed out by the
Developer under this Deed may be vaned by agreemeant in writrg beteean the
Farties, aclng reasanably, wilbout the recessity for an amendment (o this
Ciead

Withoadt limeting ciause 131, the Developer may make & wiitten request o the
Councd to approve a vanation te the design or specification of 2 Worls in onder
to enable it to comply with the requirements of any Awtharity Imposed o
conneciion with any Approval refating to the carnyng out of the Work.

Thee Courcil 15 rod 1o rressorably delay of withhold its approval o @ request
made by the Developer under clause 13.2

The Counail, acting resscnably, may from tme to ime gve 3 witten directon
bo e Devaloper sequining it bo vany the design or specilicalion of & Work before
the Work i camed out in & specdfied manner and submit the varsbon to the
Councd for agoroval

The Develaper & 1o comply prompthy wilh & directon referred 1o in clause 13 4
at its own o,

14 Access to land by Developer

141

142

14.3

The Councll authonses the Developar o enter, octugy and use [Drafting Note,
Specify particular land owned or contrefled by the Council] for the purpose of
perfarming its atdigations under this Ceed

The Couneil B 10 perme the Developer, upon receiving ressonable prios potice
fromthe Developsr, to enter amy other Council cwned or controbled land in order
o eraibe the Develaper to properly perfarm its abligabons under s Deed

Mathing In this Deed creates or gees the Developer Bry estabe or interest n
any part of the land referred to in clause 14.1 or 14.2.

15 Access to land by Council

151

122

Thee Couril may enber ary land an which Work s Being carmied out By he
Developer under this Deed in order to inspect, examine or test the Work, or to
resmedy any breach by the Developer of Bs obligations under [Fis Deed relating
ta the Wark

The Councdl is to give the Developer prior reascmable notice before it erters
lard under clause 15,1

16 Protection of people, property & utilities

161

The Developer t= to ersure 1o the fullest extent resscrably practicable @
redation 1o the performance of is obligalicns under this Deed that

1611 all necessary massures ane taken to protect people and propeny,

16.1.2 urmecessary inbefference with the pessage of peopde and vehiclkes is
avoided, and

14
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17

18

19

162

1613 nusances and unrepsonsile nose gnd dehurbences ane prevented

Vifitrod lirmeting ofause 16,2, the Developer i nol to abstruct interfere with,
impair or damage amy public rcad public footpath public cycleway or oiher
pubdic thoroughfare, or any pipe, condul, drain, watercourse of other public
utility or ssrvice on any land except ag authorsed inwribrg by the Council or
any retevant Authority

Repair of damage

17.1

172

The Developer B to Maintain any Work required to be camed out oy the
Dlevedoper undes i Deed until the Work is compéeted Tor the: purposes of this
Oeed or such later time ae agreed between the Faries.

The Developer 5 to carry out i3 chagation under clause 17 1 af its own cost and
ko thie satisfaction of the Counsl

Completion of Work

18:1

182

183

124

185

126

The Developer s to gve the Council written nobice of the date on which it wil
corrpele Wiork fedguired (o De carried out under thes Deador &y Stage

The Councd is ba inspect the Wark The subject of fhe rotics refermed o in clause
18.1 within 14 days of the date specified in the notice for completion of the
Wiark

Work requared bo e carried out by the Developer under this Deed, or & Stage,
is completed for the purposes of this Deed whern

18.3.1 the Deweloper gives the Council a compliance cedificate within the
fresaning of s6 e or (v) of the Act to the effect thal the Vvork has
been completed i accordance with thes Deed and any appiicable
Desvedepment Consent and standards arnd specifications, and

1852 Councl, acting reasonakbly, gives 2 written notice to the Developer that
the Work is complete.

If the Council is the owner of the land on which YWork the subject of a notice
referred to in clause 18 3 s ssued, the Councll Fasunes responsdiny for the
Work upon the iesuing of the notice, but it s not the ocwner at that time, it
assumes that responsatsbity when £ ister becomes the dewrer

Before the Council gives the Developer a notice referred 1o m clause 1283 i
may give the Developer a wrillen direction 1o complete, reclify or repair anmy
speciied part of the Work to the reszcnable sstsfaction of the Souncil.

The Developer, at its own cost s to prompily comply with a direchon referred
taincliause 185

Rectification of defects

181

162

The Cowncil may give the Developer 2 Rectification Motce during the Defects
Liability Pericd

The Developer, af its own cost, is to comply with a Rectification Motice
acoordng to s terms and to the ressonable satisfaction of the Council

15
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21

123 The Counal iS5 b de such Things as are reasonably necessany 10 enatie the
Cienvedoper bo comply with a Rectification Motce that has been gven to it under
clause 151

Works-As-Executed-Plan

201 Mo later than 60 days after Work 15 completed for the purpozes of this Deed,
the Developer is b submil fo the Ceorwil 2 full works-as-meecuted-plan
reapect of the Wark

202 The Developer, bing the copyright owner in the plan referred (o inclawse 2001,

oives the Councl a non-exclusive lKence 1o use the cogyright in the plans Tor
the purposes of this Deed.

Removal of Equipment

211

When Work on any Councd owned or controlied land 2 completed for the
purpeaes of this Desd, the Developer, without delsy, s 0

#1149 remowe amy Eguipment from Land and make good any damage of
dighertmance 1o e larnd 85 & resul of thal remowal, armd

2112 leave the land ina neal and idy stabe, clean and free of rubbish.

Part 3 - Dispute Resolution

22

Dispute resolution - expert determination

21

22

223

24

2248

226

This clause applies o a Dispute between any of the Faries 1o this Ceed
conceming a mather arising i connection with this Deed that can be determined

by an Bpprogrately quahfied expen f

22 1.1 the Partfies tothe Dispute agree hal it can be 0 determined, o

FF12 the Chied BExwecutive Officer of the professionad bocly that represents
persans who apoear o have the relevant experdise fo determine the

Dispee gives & wriiten apinion that the Digpute can be determined by
a mamber of that body.

& Dispute fo which thes clause applies 15 taken io arise § ore FParly gves
ancther Party a notiee in writing speciying partculars of the Dispute

if = rofice is given under clause 22 2 the Farties are 1o mest within 14 days of
Eh rclio in an @bemod o resolve Ihe Dispule.

if the Dispule & nol resolved within a fudhber 28 days, the Dispute is o be
refermed to the President of the MEW Law Socety to appoint an expert for expert
datermration

The expeed deterrrirsation s Dinding on the Parlies excepd in the Gase of Trawd
or misfezsance by the expert

Each Farty iz to bear its own costs ansing from or n conmection with the
apgandrnent of the expert armd P expert determiraiion

16
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T

The Parties are 10 share equally he oosts of the President, the expert, and the
expert determination

23 Dispute Resolution - mediation

231

232

233

x4

25

23T

This claise apples to any Dispute arising in connestion with this Deed ofber
than a Diepute to which clause 22 appbes.

Such a Dispute is taken to arise if one Party gives ancther Pany a notice o
wrilirg specifying particulans of the Dspue,

Il rodice is given under clawse 23 2, the Parties are 1o mes within 14 days of
the notice inan atemps o resolve the Cespute.

i the Dispuge is not rescived within a further 28 days. the Parlies are o mediale
the Dispute in accondanse with the Mediation Fules of the Law Socieby of Mew
South Wales published from fime to time and are to request the President of
the Law Socely to select 2 mediabor

IT tre Dispide s not resched Dy medistion within a futher 28 days, of such
longer pericd as may be necessary to allow any mediation process which has
been commensed o D2 completed, then e Pares may ewercise their legal
rights in relation o the Dispute, including by the commencement of legal
proceedings @ court of competent jurisccton in Mew South Wales

Each Farty s 1o beer its own costa ansing from or i conmection with the
appoirtment of a mediator and the medition

The Parbes are to share egually the costs of the Presdent, the mediator, and
the mediation

Part 4 - Enforcement

24 Security for performance of aobligations

241

242

The Developer i to provide Security 1o the Councal i the amoont of [Drafting
Hote Irsert S amount Th amauntwill noemally be Tull value of the developer's
prowisson under the WFA] inrelation to the pericrmancs of its obligations under
thig D

Thez Developer is 0 provide the Securnily to the Council [Drafting Hote. |resert
tirning for provision of Security. At the latest it should be before the developer
comimances amye part of the Developrment] unless, Bafane that time, the Councd
agress imwiting to apportion the Security to differert Stages. mwhech case the
Dhervedaper is 1o provide the portion of the Security relating to a parcular Stage
ta the Council before it commences any part of the Development comprised 5
thie SHage.

The Courcll, in 85 absolube decretion and despite clause 14, may refuse 1o
allow the Developsr to enter, ocoupy or wse any land owred or confrofied by
the Councll or refuse o provide the Developer with any plant, egugpment,
faciities or aseistance relating to the camying cut the Development if the
Develdoper has nol providksd the Security 1o the Souncl in accordance with this
Cieed.

17
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26

24 4

243

p B

247

248

244

The Council rey call-up and apoly the Securty in sccordance with clause 39
to remedy any breach of thes Oeed notwithstanding any other remedy i@ may
Fave under this Desd, under amy Act ar cthensse at law of I equity

The Council is to relesse snd retum the Security o any ursed part of it fo the
Dienveloper within 14 days of compietion of the obligation to which the Secunty
refates

The Developer may at any tme provide the Councd with B replacement
Sacurity.

Cm receipt of a replacemant Security, the Council i to release and return the
Security that Fas been replaced to the Developer

if the Councd calls-up the Secunty or any porion of it, it may, oy wntten notice
ta the Developes, require the Developer 1o provide & further o replacement
Security to ensure that the amount of Security heid by the Council equals the
armaunt it s ertithed to Bokd urer this Deed.

Thea Chveldopier is o ansune Fat the Security provicksd to the Council = at all
tirmes maintained to the full current indexed value

Grant of Charge

251

Cr fhe dabe the Developer [Drafting Note O Landowner if the landowner is 3
differert entity] executes this Deed, the Developsr [Orafting Mote Cr
Lardowner ¥ the landdwner is a different entity] grants 1o the Council a fwed
and specific charge over the Develaper's nght, tite and irkerest in the Sharge
Land, to seoure

25.1.1 the performance of the Developer's obligation o make monetany
Developmert Contributicns under this Desd, and

25.1.2 ary damages that may be payable to the Council, or ary costs which
rrdy b incurred By the Courd in the event of & breach of this Deed by
the Deveiopsr

Lpan the sxecuton of this Deed, the Devsloper 5 1o gve to the Council an
instramant in registrabe form under the Real Froperty Aot 1800 duly execuled
by the Developer that i effeciive to regiter the Charge on the title to the
Charge Land.

I v Charge Lard comprses part only of 8 ot in & deposited plan at the time
that the instrument referred to in clavuss 252 I8 recuired to be given, the
Devedaper is (o give the Coundll an instnament thal chgnges a grealer area of
the Land which includes the whole of the Charge Land.

The Developsr & o do all other things necessary, including execute all other
cocurnents, o allow For the regisiration of the Change

Caveat and Discharge

261

The Developer agress that

9611 the Coumcil may lodoe a8 caveat on the fitle of the Land to which
thie Charge apgiies,

18
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27

28

2E4

26,12 the Council is fo release the cavest fram amy part of the Land to which
the Charge applies that is not the Charge Land once that part of the
Lard |5 contained in & separate ot to the Charge Land, and

26.1.3 the Gouncl cannol De required to have the caveal removed Mrom the
tille to the Charge Land other tham in accordance with clause 26.2.

in order to enabde Firad Lotz b be sold, the Council is bo release the Charge
and withdraw the caveat from the fitle o any Final Lot on satisfaction by the
Developer of its obligations wnder this Deed to make Development
Coniriutions in respect of the creation of the lat,

Far the purposes of clause 26 2 the Council s to use its reasonable endeavours
to provede any documentation necessany to enable the release of the Charge
and withdrawsl af the caveat fraom the fitke af & Final Lot onar nﬂn‘ﬂdlﬂf&!‘,‘ e
to the date for settlemert of the sale of that Iot.

Faking in this Cheed prevents the regstiation of 8 plan of subdivision in respect
of the Change Land nor the creation of a Final Lot from the Crarge Land

Priority

27

The Developer ie not to create amy mertgage or change over e Change Land
of grant any oiher interest in the Charge Land ranking in priorty equsal with o
ahead of the Charge created under this Deed without the prior writien approwva
of the Councl

Acquisition of land required to be dedicated

281

223

284

25

If e Dewveloper does not dedicate land reguired to be dedicated under this
Deed at e fime gt whach it 1 required to be dedcated, the Develaper consents
to the Council compulsorily acguiring the land for compensation in the amount
of &1 withoaf having o follkss the pre-acquisifion procecse under the Just
Terms Act

The Courcil is o only acquire land pursuant to clause 281 f it consaders it
reasonabie to do 2o having regand to the circurmstances surrounding the failure
byt Developer to dedicate the land regquired bo be dedicated under this Deed.

Clause 28 1 consditutes an agreement for the purposes of 830 of the Just Terms
At

i ae a resus of the acquistion referred toin clauss 281, the Councd is regquired
bo gray compensation 1o amy person cther than the Developes, the Developer is
to reimburss the Council that amount, upon 8 written request beng made by
thie Cooumeil, ar fhe Solssil car call o any Securily proviced under clause 24,

The Developer indemnifies and keeps indemadied the Council against al
Claims made against the Souncil 23 & result of any acquisdion by the Counc
of the whale or ary parl of the land concermed except f, and 1o the exlent that,
the Claim arses because of the Councils negligence or defautt

The Developer = o promply do all things necsssary, and consents to the

Councll doing all things necessary, to give effect to hs clause 38, ncludng
withows limitaticn:

2881 signing any documents or formme.

13

Page 35



Planning Agreement Policy

[Insert Name of Planning Agreement]
Shoalhaven City Council

[Insert Name of Developar]
[Insert Name of Party 3 f Landowner]

8652 giving lamd owners consent for odoement of any Development
Appacaton,

2853 producing certificates of title to the Registrar-General under e Real
Propaty Acl 7900, and

864 paying he Council's costs arismng under this clause 26,

29 Breach of obligations

261

2246

if the Council reasonably corsiders that the Developsr is in breach of any
obdigation under this Deed, it may give & witten notice 1o the Develaper

29.1.1 speciying the rature and extent of the breach,
2912 requEing the Developer fo

a) rectity the Dreach i if regsorably considers It is capable of
rectfication, or

1] Fay compersation bo the reasonable sabisfaction of the Councd
i liew of rectifying the breach if § ressonably considens the
breach is nol capabke of rectification,

25.1.3 specifying the pariod within which the breach = to be rectified or
compersation pakl being & perod that B repscnsble in the
circumsiances

i the Dhwiloper Tails o fully comply witha nolice referned Lo in clause 291, the
Councd may, withowt futher notice to the Developer, call-up the Securty
provided by the Developer under this Deed and apply it o remedy the
Dievelopers breach

if the Developer fails fo comply with a notice gven under clause 251 relshng
to the carryegg oul of Wierk uoder thes Oeed, the Council may slbep-in and
remedy the breach and may enter, ocoupy and use any land owned of
controled by the Developer and 2y Equipment on such and far that purpose.

Any costs incurned by the Coundcil in remedyirg a breach in accondance with
clausse 252 or clause 28.3 may be recowversed by the Council by sither or a
cormberation of the Tallowing means

2941 by calling-up and applying the Securily provided By the Developer
under thes Deed ar

2542 asadebt due in a court of competent junsdiction.

For the purpose of clause 28.4, the Council's costs of remetying a breach the
subject of & notice given under clause 291 nolude Dl are not limded (o

851 the costs of the Councils employees agents and contractors
reasonably incurred for that purpoes,

2952 all fees and charges necessarily or reasonably incurred by the Counci
in rermadying the breach, and

2953 al |E§|-2:'-l| osls and expenses regsorably incured Dy e Council, I-Il'g.'
reason of the breach.

Molhing in this clause 25 prevents the Counca from exercising any rights i may
have at law or in equity in refation to & breach of this Deed by the Develaper,
including but not limied to seeking relief in an appropriabe court.
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30 Enforcementin a court of competent jurisdiction

201

302

Withoad limiding army otbwer provision of this Deed, he Parlies may enforces this
Deed n any court of competert jursdiction

For the svoidance of doubt, notheng 0 this Deed prevents

321 a Farty from bnnging proceedings in the Larnd and Environment Court
ta enforce any aspedd of this Deed of amy mather to which this Deed
relates, or

A0.2.2 the Counc from exercising any function wnder the Act ar amy cther Act
or law relating ba the erforcerment of amy aspest of this Deesd or any
rmatter to which this Deed relates.

Part 5 - Registration & Restriction on Dealings

31 Registration of this Deed

A
N2

Fe.3

at4

The Parties adgree to regster this Desd for the purposes of &7 601] of the Act

Upon the commencemert of thes Deed | the Developer = to deliver to the
Councd in reglsiratde Toom

M 21 an inslrement requesting registration of this Deed on the fite o he
Lamd duly execiced by the regestered proprietor of the land, and

M 2.2 the written irmevocabée consent of each person referred o in =7 6{1) of
the Act bo that regiairation

The Developer is 1o do such otfer things as afe reasonably recessany 1o enabe
regstration of thes Deed to oozur

The Paries ane fo do such things 2% are reascnably necessany o remove any
nataton relatng to this Deed from the tile 1o the Land

31 4.1 Inaotar as the pan of the Land concened s 8 Fiinad Lok,

3.4.2 in relaton to any other pant of the Land once the Deweloper has
corrpiebed its obigations under this Deed to the reasonable satisfachon
of the Council or this Deed is terminated or otherewise comes toan end
lar aryg olber reason

32 Restriction on dealings

321

The Developer & nat 1o
3211 eell or transfer the Land, other than a Final Lot, or

3312 mssagn the Developer's nghts or chlgations under this Desd ar novate
thes Dweed

to army person unless:

3213 the Developer bas, at no cost to the Council, sl procured the
execikion by the persom to whom the Land or pan s to be =old or
transfierred or e Developers rights o abdigations under this Ceed are

21
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123

tor b agsagned or nowated. of & deed in favour of the Coundgl an terms
reasonaby satsfactory to the Council, and

321.4 the Council has given writen notice to the Developer siating that it
reaganably considers that the purcheser, frarsfenes, assignese oF
nowates, is reasonably capable of performing ite obligations under this
Deed, and

F 15 the Developer i not in breach of ths Ceed, and

F2 16 the Councd otherwise consents to the trarster, assikgnment ar novation,
such cansart not o be unreasorably withheld.

Sulmect to clause 323, the Developer acknowledges and agrees that it remains
liabie to fully perform s obligabons under this Desd unless and untd © has
corgbed wilh ils obligalions under clavss 321

Clause 321 does not apply in relation bo amy sale or franshes of the Land if this
Dieed & registered on the fitle o the Land 2t the tme of the sale

Part 6 - Indemnities & Insurance

33

34

35

36

Risk

331 The Developer performs thus Deed at ita own risk Bnd ds own cost

Release

341  The Developer refeases the Council from amy Clairm it may have against the
Councd Brising = oconneciion with the performance of the Deweloper's
otdigations under this Deed except if, and fo the edent thal, the Claim arises
because of the Courcifa negligence or default

Indemnity

331 The Developer indermnifies the Council from and against all Claims that may be
sustained, suffered recovered or made aganat the Courcll arisng 0
connaction with the perfarmance of the Developer's cbligaticns under this Dead
ewcent it Bnd o the extent that the Claim arises becauss of the Council's
regligence or default.

Insurance

337 The Durvekoper is bo take out and Reeps Surnent 1o the salisfaction af e Codn

the followang insurances in relaton to Waork required to e camed out by the
Chevedkoper under this Deed up unlil the Work is taken o have Deen comphlebed
in sccordance with this Deed:

3311 contract works insurance, noting the Ciouncil a5 an interested party, for
the Tl replacement value of the Works (including the cost of demaliion
ard removal of debns, consutants’ fees and authoriies' fees), to cover

=
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the Dleveloper's liability in respect of damage to o destructicn of the
Works,

3612 pubsc liabilty insurance for at least 320000000000 for a sngle
ooceFrence. which covers the Councll, the Desveloper and any
subcontractor of the Devesoper, for iability to any third party,

3315 workers compensation insurance as reguined by law, and
AE1.4 ary other insurance requirad by law

if the Developer fails to comply with clause 36.1, the Council may effect and
keep I force such Insarances arnd pey SUCh Dremuams &% may De necessany
for that purpose and the ameunt 5o paid shall be a debt due from the Developer
to the Council and may be recovered by the Council as it desms appropnate
irmcluding.

527 by calling upon the Security provided by the Developer o the Counc
urder this Deed or

3622 recovery 53 B debldue in a cowt of competent jurisdction

The Developer B not to commence to carny oot ary Work unless it has first
proided 1o e Councll satisfactony writlen evidense of all of the irsurarces
speciied in clauss 381

Part 7 - Other Provisions

37 Annual report by Developer

38

71

)

The Developer 18 o provice to the Council by mot laker than each anmwversany
of 1Fe dite o which this Deed is enened inle 2 repart delailing the peforrmance
of it2 obligations under thig Deed

The report referred is to e in such a form and fo address such matters as
recpared by the Courcil fram tirme fo time

Review of Deed

321

The Parfies agres to review this Deed every [Drafting Note. Inser number]
vears, and otherwise if aither pardy is of e opinion thet any change of
circumstance has ocowred o & imminent, that ratenaly affects the operstion
of this Desd.

Far the purposes of clause 351, e relevand changes include (bt are not
limited to) amy change o a law that restncts or prohibite or erabies the Councl
of amy other pianning authority b sestrict o probat amy aspest of the
Developrment

Far the purposes of addregsing amy matter arising from a review of this Deed
refermed fo in clause 38 1, the Paries are o use all ressonabie endesvours to
agrea on and implement approprate amendments to this Deed

if this Cieed becomes iegal, unenforceable or irvalid 25 a result of any chamge
o & k2w the Paries agree fo do all things necessary 1o ensure that an
enforceable agreement of the same or similar effect to this Deed s ertered into.

23
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39

40

41

285

& fellure by & Party to agree to take action requested by the cther Pamy 88 2
consequence of a review referred to in clause 221 {oul not 38.4) is not a
Dispue for the purpeses of this Deed and is not a breach of this Deed

Motices

351

Any nofice, cormert, information, application or request that is 1o or may be
given o rmadke toa Parly under this Desd is ooy gevan of made if & is inwriling
and sant in arne of the following ways

3511 gelivered or posted 1o that Fafy at ds aodress set cut in the Summary
Sheed, or

39.1.2 emailed tothat Party at its ernail address sel ol in the Summary Shael,

if @ Pary gives the other Party 3 business days' rofice of a change of &8
address or email, anmy notice, consent, information, appication or request is anty
oiven o mads by that other Party if #§ & delvered, posted or emailed to the
latest addrees.

Any notice, consent, information, application or request is to e treated ae given
o ke L s

3937 delwered, when it i left at the relevant address,
39.3.2 sent by post, 2 business days after it is posted, or

3553 sent by emal and the sender does not recewe a delvery fallure
meesage from the sender's infemet service provider within a period of
24 hours of the emall baing sent

if amy notice. consent, information, eppdcebon or reguest s delvered, or an
arror free fransmession reporl in relation to # i received, on a day 1l is nol 2
buminess day or if onoa business day, after Som on that day o the place of the
Party o whom i is serd, it is o be treated as having been gvenor made a1 the
beorreng of the next business day

Approvals and Consent

41 Excepl #s olberwise sel oot in ths Deed, and sufecl lo any siiutory
chiigations, 8 Farty may give or withhold an approval or consent o be guven
uricler this Deed in (hal Party’s absalule discrelion and subpes! lo @y conditions
determmed by the Farty,

402 APafy is not obliged fo gre s reasons for gvirg or withiinokding consent or for
giving consent subject fo conditions.

Costs

411 The Developer is to pay to the Councll the Council's coste of and inciderntal to

prepanng, negatiating, execuling and stamping this Dieed, and any document
refated to this Deed within ¥ days of 2 witten demand by the Souncil for such
paymel.
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42

43

44

45

46

47

42 The Developer i also to pay to the Counsil the Council's costs of and incsdental
to enforcing this Deed within T daye of a writien demand by the Council for such

Py e,

Entire Deed

421 Thie Deed contars everything to which the Paries heve agresd in relation to
the malters & deals with,

432 Mo Pary can rely an an eanker document, or arnylnemg said or done by another
Farty, or by a director, officer, agent or employee of that Party, before this Deed
was executed, except g permithed Ly law,

Further Acts

431 Each Party st prompty esecuie all documernts and do all things thet another
Farty fram tirme {0 time reasonably requests fo effect, perfect or complete this
Deed and all fransachons inccental o it

Motations on section 10.7({2) Planning Certificates

441 The Farties agres that the Council may, in its absciube discrefion, make a
ratation under section 10.7(5] of the Act regarding this Agreement on any
certificate esued under seclion 10.7(2) of the Act relating to the Larnd

Governing Law and Jurisdiction

451 Thiz Deed is govemned by the law of Mew South Wales

452 The Farties submit to the non-exciusive ursdiction of ts cours and cours of
appeal from them

4533 The Parlies are ol to objec] o the exercise ol jurisdction by those courts on
any basis

Joint and Individual Liability and Benefits

451  Except as otherwise set out in thes Oeed:

4517 ary agreement, covenant, representation or wamany wunder this Dead
by 2 or more persons binds them jointy and each of thermn mdividually,
ared

45.1.2 ary benefit inn favour of 2 or mare persons i for the benefit of them
jeirtly and esch of them individually

MNo Fetter

471 Molhing in this Deed shall be corstrued as reguiring Council fo do amything that
would cause it fo ke i breach of any of its obligations at law, ard without

5
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48

49

50

51

lirnitation, notring shall be construed as limiing ar teftening in any way the
exercese of any statutony discretion or duty.

Illegality

421

i this Dieed or army part of it becomes illegal, unerforcessble or invalid as a result
of amy change to a law, the Fares are o co-operate and do all things
racessary o ersure that an enforcaatide agreement of the same or similar
effect to this Deed s enterad inta

Severability

421

il & clase o part of @ clause of this Deed Gan be read in a way hal makes it
llegal, unenforceable arirwalid, but c2n also e read = 8 way that makes it
legal, erforceable and valid, i must be read in the [ater way.

i any clause or part of a clawse s illegal. unenfarceatde or imvalid, that clause
or part is 1o be freated as remowved from this Deed. but the rest of this Deed is
rgd affected

Amendment

001

Mo amendment of this Deed will ke of any force or effect unéess 2 s inowriting
and signed by the Padies lo this Deed in accordance with clause 25C of the
Requlatian.

Waiver

11

Lo )

1.3

214

The fact that a Party fails fo do, or delays in doing, something the Party is
entified to do under thes Deed, does nat amount to 8 warver of any abligatcn
of, or braach of obdigation by, ancther Party.

Aweaner by a Pardy is only effective if it
512.1 isinwriling,

5122 is addressed fo the Party whose abligation or breach of obligation is the
subject of the waner,

51.2.3 specfies the obligation or Dreach of obligabon the subject of the waner
ared e condliteaers, iF ary, of the waiver,

51 2.4 Is signed and daled by te Party giving the waiver,

Wilhed limitalion & waiver may e expressed 1o be conditioral on the
happening of an event, including the domg of a theng by the Party fo whom the
WA IS givan.

& waalver by & Party & only effective in relabion to te partcular obligation or
breach in respect of whash it is gven. and is not to be taken as an implied waiver

of ary ather abligation or breach oF & an implied wabver of thal obdigation of
breach in refation to any other cocasicn
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25

52 GST

521

S23

524

62.7

Far the purposes of this Dzed, an obbgahon or Breach of obligation the subject
of & wareer is faken not ko have been imposed on, or required to be complied
withs by, the Party to wihom he waier iz given

in this clauge:

Adjustment Note Consideration, GST, GST Group, Margin Scheme,
Money, Supply and Tax Invoice have the mearang given Dy the G3T Law

GET Amount means o rekation 1o & Tasable Supply the amourt of GSET
payable in respect of the Taxable Suppy.

GST Law fas the mearing given by the & New Tax Spslem [(Goods and
Servicas Tax) Act 1895 (Ch)

Input Tax Credit has the mesning geen by the GET Law and a reference 1o
an Input Tax Credit ertitiement of a party includes an Input Tax Credit for an
acuision macke Dy hat party but i which ansther member of the game GET
Group is entitied under the GST Law.

Taxable Supply has the meaning given by the GST Ly excluding (except
where expressly agresd otherwise) 2 supply in respect of which the supplier
chomses to apply the Margin Scheme in working ot the amoaunt of GST an that
SUpply

Sulect to clause 52 4 GST is payable on & Taxable Supply made under, by
reference bo or in connection withh this Oeed the Pary previding the
Consadersficn for that Taxeble Supply must also pay the G3T Amount &8s
additional Corsideration.

Clause 52,2 does ral appdy to e dent that the Consideration for e Taxatie
Suppdy s expresshy stated inthis Deed to be GST inclusee.

o zdditional amount shall be payable by the Souncil under clauss 522 unless,
and onhy 1o 1he exlent that, e Couscil (acting reascrably and in 2ccordance
with the 55T Law] deterrines that it s enbitled to an Irgut Tax Creds for @s
acquisition af the Taxzble Sugply giving rise to the liabilily to pay GST

iMthere are Supplies Tor Corsideration which is nol Consaieration expressed as
an amourt of Money wnder this Deed by ane Party o the other Party that are
ok subject 1o Dinision 82 af the 4 New Tax System [(Goods and Senaces Tax)
Act 1988 the Pamies agres:

5251 to negotiate in good faith to agree the GS5T inclusive mamet value of
those Supplies prior fo issang Tas reoices in respect of those
Supplies;

52 5.2 that amy amounts payable by the Farties in accordance with clause 522
(as limted by clause 52 4) 1o each other in respect of those Supplies
will be set off against each other to the extent that they are equivalent
in st

Mo payment of amy amount sursuant 1o this clauss 52 and no payment of the
GET Amount where the Consideraticn for the Taxable Supply is expresshy
agresd 1o be GHT inchusive, B reguined urtil the suoapker has provided 8 Tex
Imyzice or Adpustment Mote as the case may be to the recipient.

Any reference in the calouation of Consideration or of any indemnity,
refmburssment or sim&ar amount to & cost, expense or ather liabilsy ncumead

&
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b a party, mest exclude the amount of ary input Tax Sredit entibemeant of that
party in redation to the relevant coet, expense or other liakility

528 This clause condinues to apply after expiration or termination of thie Deed

53 Explanatory Mote
231 The Appendx cortaing the Explanaton Nobe relating fo this Desd required by
clauss 25E of the Regulaton.

532  Fursuant to clause 25E(V) of the Regulation, the Farties agree that the
Explanatary Mode i not b e used o agsist in construing this Planning Deed.
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Schedule 1
(Chause 9)
Development Contributions
Column 1 Column 2 Column 3
Item/
Contribution Public Purpose Manner & Extent

Column 4

Timing

A. Monetary Contributions

1 [Drafting Mot [Orafting Mote Insenl  [Drafting Note. rsert

Irmert descaption) pubiic purposa) manner in which
carkributaces are o be
provided including
cledails of arm tesign
technical specification
Al stancards of wik,
Detail can aleo be
prrovided in & separale
Schedule]

[Drafting Mobte |rsert
tirmerg by which
cantributicns e b De
prowided)

B. Dedication of Land

C. Carrying out of Work

D. Other material public benefits
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Execution

Executed as & Dead

Executed on behalf of the Council

Chief Executive Officer Witness

Hame of Chiel Executive Officar: Name of Withess:

Executed on behalf of the Developer in accorance win 2127(1) of the
Corporations Act (Cth) 2001

Director Director/Secretany
Hame of Director: Name of Directon/Secretary:
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Executed on behalf of the Landownerin sccordance with 127(1) of the
Corporationg Act (Ot 2001

Director Director/Secretary
Hame of Director: Name of DirectonSecretany:

k|
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Appendix

(G lause 53]
Emnvironmental Blamning and Assessment Reguialtion 2000
1Clause 25E)

Explanatory Note

Draft Planning Agreement

Under &7 4 of the Emwronmants! Flanming and Asssssmant Aot 1975

Parties

Shoalhaven City Council ASN 58 855 182 344 of [Insest Address] {Council)
[Insert name af Parby 2] ABN [Insert] of [Inser Address] (Developer)
[Insert Name of Party 3 / Landowner] ~BM [Insert] of [Insert Address] (Landowner)

Description of the Land to which the Draft Planning
Agreement Applies

Drafting Hote: To ba completed)

Description of Proposed Development

{Drafting Note: To be comprleted]

Summary of Objectives, Nature and Effect of the Draft
Planning Agreement

Objectives of Draft Planning Agresment

[Drafting Mote: To be completed)

n
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Mature of Draft Planning Agreament
[Drafling Mote: To be completed)

Effect of the Draft Planning Agréemarnt
[Drafting Mote: To be completed]

Assessment of the Merits of the Draft Planning Agreament

The Planning Purposes Served by the Draft Planning Agreement
[Drafting Mote: To be completed)

How the Draft Planning Agréeement Promotes the Public Interest
[Drafting Mote: To be completed)

For Planning Authorities:

Development Corporations - How the Draft Planning Agreement
Promotes its Statutory Responsibilities

G I]

Other Public Authorities - How the Draft Planning Agreement
Promotes the Principles for Local Government (formerly the
Council's charter) in the Local Government Act 1993

Pl

Councils — How the Draft Planning Agreement Promoles the
Elements of the Couvncil's Charter

The Drafl Plarsing Agreemant pramides the Pringiples for Local Goeernmenl
b

Drafting Mote: To be completed)

All Planning Authorities = Whether the Draft Planning Agreement
Conforms with the Authority s Capital Works Program

Drafting Note: 7o be completsd oy Coundil;
All Planning Authorities - Whether the Draft Planning Agreement
specifies thal certain requirements must be complied with before &
construction certificate, occupation certificate or subdivision
certificate is issued

[Drafting Mote: To be compieted)

X2
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