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1 Policy Purpose

The purpose of this Policy is to establish Council’s policy position relating to the acceptance of
material public benefits offered by developers in part or full satisfaction of the payment of
monetary section 7.11 contributions, and the use of Works in Kind agreements by the Council
for that purpose.

2 Objectives

21 Policy Statement
The objectives of this Policy are as follows:

e To set out the Council’s policies and procedures on its use of WIKAs and when Council
may consider entering into a WIKA.

e To establish a clear, transparent, ethical, efficient, fair, consistent and accountable
framework governing the use of WIKAs by the Council.

e To promote an enhanced and more flexible development contributions system for Council,

3 Definitions

Term Meaning

Bank guarantee Means an irrevocable and unconditional undertaking without
any expiry or end date in favour of the Council to pay an amount
or amounts of money to the Council on demand issued by:

(a) one of the following trading banks:
(i) Australia and New Zealand Banking Group Limited,
i) Commonwealth Bank of Australia,
iii) Macquarie Bank Limited,
iv) National Australia Bank Limited,
v) St George Bank Limited,
(vi) Westpac Banking Corporation, or

(b) any other financial institution approved by the Council in its
absolute discretion.

o~ o~ o~ o~

Bond Means a documentary performance bond which must be
denominated in Australian dollars and be an unconditional
undertaking issued by an Australian Prudential Regulation
Authority (APRA) regulated authorised deposit taking institution
or an insurer authorised by APRA to conduct new or renewal
insurance business in Australia that has at all times an
investment grade security rating from an industry recognised
rating agency.
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Contribution credit

Means the extent to which a monetary section 7.11 contribution
for a contributions plan work (or more than one) is satisfied by
the provision of a material public benefit or benefits provided
under a WIKA.

Contributions plan

Means the Shoalhaven Contributions Plan 2019, as amended
from time to time.

Contributions plan work

Means a work provided for in the works schedule in a
contributions plan.

Contributions plan works
category

Means a category of public facilities specified in the works
schedule in a contributions plan.

Contributions plan works
cost

Means the estimated cost attributed to a contributions plan work
as specified in the works schedule in a contributions plan.

Council

Means Shoalhaven City Council.

Developer

Means person entitled to act on a development consent.

Development application

Has the same meaning as in section 1.4(1) of the EPA Act.

Development consent

Means a consent under Part 4 of the EPA Act to carry out
development and includes a complying development certificate
(within the meaning of the EPA Act).

Development

Means Council’s internal governance body consisting of senior

Contributions Advisory and executive staff.

Group

EPA Act Means the Environmental Planning and Assessment Act 1979
(NSW).

LEP Means Shoalhaven Local Environmental Plan 2014.

LGA Means local government area.

Material public benefit
(MPB)

Means a work or anything else that benefits the public or a
section of the public.

Modification application

Means an application under section 4.55 or 4.56 of the EPA Act
to modify a development consent.

Monetary section 7.11
contribution

Means a monetary contribution required by a condition of
development consent imposed under section 7.11 of the EPA
Act.

Part 6 certificate

Means a certificate under Part 6 of the EPA Act.

Public facilities

Means public infrastructure, facilities, amenities and services.

Regulation

Means the Environmental
Regulation 2021.

Planning and Assessment

Surplus contribution credit

Means the extent to which the value of all material public
benefits provided under a WIKA exceeds the amount of
monetary section 7.11 contributions relating to the works.

WIKA officer

Means a Council officer having the function of negotiating a
proposed WIKA on behalf of Council.
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WIKA application fee or Means the respective fee specified in Council's Fees and
WIKA fee Charges for the relevant stage of the WIKA process.

Works-in-Kind Agreement | See Section 4.
(WIKA)

4 Roles and Responsibilities

A WIKA is an agreement between the Council and a developer for the purpose of section
7.11(5)(b) of the EPA Act, where the Council accepts the provision of a MPB by the developer
in part or full satisfaction of the obligation to pay a monetary section 7.11 contribution.

4.1 Provisions - When will Council decide to enter into a WIKA?
Council may seek or agree to enter into a WIKA with a developer where:

e Council and a developer agree that it is suitable for the developer to deliver one or more
works contained in the Contributions Plan works schedule instead of paying monetary local
infrastructure contributions towards the works pursuant to a development consent.

e The works will be provided by the developer in a more timely and efficient manner than by
the Council.

e The developer may be able to carry out the works to a higher standard than the works
specified in the contributions plan.

e The effect of accepting the MPB will not impact on the Council’s ability to deliver
contributions plan works or the MPB otherwise addresses the demand for public facilities
to which the monetary section 7.11 contribution obligation the developer seeks to offset
relates.

e The WIKA will not result in an unjustified shortfall in monetary section 7.11 contributions
for any works in the works schedule in the contributions plan or impact upon monetary
section 7.11 contributions in respect of other development.

¢ On balance, the developer’s proposal to enter into the WIKA will be advantageous to the
Council and the community.

The acceptance of a MPB offered by a developer to satisfy a monetary section 7.11 contribution
obligation under a development consent is at the sole and complete discretion of the Council.
Council is not under any obligations to enter into a WIKA, and if a WIKA is not supported by
Council, the monetary section 7.11 contributions required by the development consent
conditions must be paid in full by the developer.

Under no circumstances will Council enter into a WIKA if the MPB has occurred (wholly or
partially) before execution of the WIKA.

4.2 Provisions — The WIKA process
This subsection and Appendix 1 and 2 outlines the WIKA process.

The decision whether to agree to accept a MPB offered by a developer and enter into a WIKA
is at the sole discretion of Council.
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Phase 1: Initial discussions

Prior to lodgement of a formal application to enter into WIKA, an initial proposal for a WIKA
must be submitted to Council. The applicant must submit the WIKA application form and any
supporting information; and pay the relevant WIKA application fee.

The initial proposal is to contain information relating to the matters the Council will consider
under Section 4.1 and Appendix 2 of this Policy.

Council’'s WIKA Officer will seek internal Council stakeholder feedback regarding the proposal.
The proposal and WIKA Officer's recommendation will then be considered by Council's
Development Contributions Advisory Group, where it will be determined if the proposal is
accepted in principle (with or without adjustments) or rejected. The applicant will be advised
accordingly.

If the proposal is rejected, the applicant may resubmit a revised proposal. Each resubmission
will require the completion of a new WIKA application form and payment of the relevant WIKA
application fee.

Any discussions with the WIKA Officer should occur as early as possible and, in the case of
land subdivision, well before time constraints are likely to impact on the ability for Council to
issue a prompt subdivision certificate.

Phase 2: Formal application

On receiving development consent, the developer must make a formal written application to
Council seeking approval to enter into a WIKA. The information provided by the developer
should explain and formalise all details of the works and other MPBs that were identified in the
developer’s initial proposal. Refer to Appendix 2 for what information should accompany the
formal written application. Payment of the relevant WIKA fee will be required.

Negotiation of terms will be undertaken at this stage.

The developer should lodge the written application as early as possible after development
consent is granted to allow sufficient time for Council to assess the application without
impacting on the applicant’s development schedule, noting that a formal application will not be
accepted before development consent has been granted.

Phase 3: Endorsement

If the proposal is materially different from the initial proposal in Phase 2, the application will be
referred to the Development Contributions Advisory Group by the WIKA Officer for
endorsement to proceed.

The application will then need to be reported to Council for formal consideration and approval
unless all the following requirements are met, as relevant to the proposal:

e The WIKA application relates entirely to works that are contributions plan works.
e The value of works is consistent with the value as specified in the contributions plan.

e The application seeks contribution credit for monetary section 7.11 contributions that relate
to the works item or to the same contributions plan works category as the works.

e The WIKA does not involve credit or refund arrangements or has credit or refund
arrangements which are set out in template format.
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¢ The WIKA Agreement involves the dedication of land and payment of land value consistent
with the value and general area of the land identified in the contributions plan, noting that
land cannot be dedicated to offset contributions.

After considering the formal written application, supporting information and matters relevant to
the application, the WIKA application may be:

e Approved unconditionally or subject to conditions and modifications as considered
appropriate.

e Refused.
The applicant will be advised in writing of the determination.

Phase 4: Drafting and execution

If favourable, the WIKA can generally be drafted and entered into at any time, following
payment of the relevant WIKA fee for the stage. A WIKA that is entered into as a result of the
Council’s determination to approve an application must conform to the Council’s determination
of the application including any resolution made by Council approving the application.

Council will arrange for the preparation of the WIKA on its template at the developer’s cost.
The WIKA must conform to the Council’s currently publicly available template with such
modifications as may be required in the particular circumstances.

The WIKA process should take no longer than 6-9 months from the lodgement of the formal
application to the date the WIKA is entered in to. Council reserves the right to terminate the
process where protracted.

4.3 Implementation

This Policy applies to any WIKA that the Council enters into or proposes to enter into that
applies to land or development within the Shoalhaven LGA.

A WIKA can be entered into following the grant of development consent (including a complying
development certificate), or the modification of a development consent.

5 Related Legislation, Policies or Procedures

Section 7.11 of the EPA Act.
The Regulation.

Shoalhaven Contributions Plan.

6 Risk Assessment

Probity

To ensure that WIKA negotiations are transparent, consistent, efficient, fair, and accountable
and to protect the public interest, the Council will:

e Provide a copy of this Policy to any person who seeks to enter into a WIKA with Council.
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e Publish this Policy on Council's website and promote the general awareness of this Policy.
¢ Negotiate WIKAs in accordance with this Policy.

e Ensure that Councillors and Council staff understand their particular role and responsibility,
some of which carry the potential for conflicts of interest.

e Take appropriate steps to ensure that it avoids any other conflicts of interest such as
appointing a probity advisor in any other cases where there may be a risk of conflict of
interest, or where there is significant public interest.

e Ensure that all negotiations with a developer and their consultants are sufficiently
documented.

Who will negotiate on behalf of the Council?

The Council will nominate the WIKA Officer to be the representative of the Council in all
negotiations. The WIKA Officer will negotiate a WIKA on behalf of the Council.

The Councillors will not be involved in the negotiation of the WIKA; however, a decision on
whether the Council will enter into a WIKA may need to be made by resolution of the governing
body of the Council.

7 Data and Reporting
Council includes in its annual report particulars relating to contributions received, including

MPBs. A register of any WIKAs that apply to land within the Council’s area is also kept on
Council’s website.

8 Monitoring and Review

It is intended that this Policy will be periodically reviewed and, depending on the outcome of
any review following consideration by Council, may be updated from time to time.

9 Ownership and Approval

9.1 Public Policy

Responsibility Responsible Owner
Directorate City Development — Strategic Planning — Policy Planning
Endorsement Development Contributions Advisory Group

Approval/Adoption | Council
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APPENDIX 1: WORKS IN KIND AGREEMENT FLOW CHART

PHASE 1: INITIAL
DISCUSSIONS
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APPENDIX 2: TECHNICAL INFORMATION

This attachment provides additional guidance to further outline Council’s position and
expectations regarding WIKAs.

Formal written application supporting information

A formal written application to enter into a WIKA must be accompanied by detailed information
regarding:

The subject land to which the application relates.

The relevant development consent and the condition(s) which requires a monetary section
7.11 contribution to be paid.

Owners consent for all land affected by the application.
Copies of all written documentation including approvals.

Whether the form and terms and conditions of the proposed WIKA will differ from the
Council’s publicly available template WIKA and provision of justification for all proposed
changes and differences.

Copies of plans depicting the design of the works previously accepted by Council or draft
plans to commence design/technical discussions with staff. Council is to be involved in the
design of the works, including consistency with technical specifications advised by the
Council, to ensure the works will be to a suitable standard for the council to eventually
accept.

A program including proposed timing (including commencement and completion dates),
relevant milestones and standards of delivery.

A description of the WIKA proposal, including the following, as appropriate to the MPB
being offered:

— Whether the MPB comprises the whole or part of contributions plan work and if any
components of the MPB are inconsistent with the contributions plan work.

— Whether the MPB is for the same contributions plan project or works category as the
monetary section 7.11 contribution.

— The estimated cost of the proposed MPB. Council may, at the applicant’s cost, seek
to verify the developer’s estimate of the cost of the proposed works.

— The contribution value for that work contained in the contributions plan.

— The extent of the monetary section 7.11 contribution sought to be satisfied by the
MPB and whether the estimated cost is more or less than the contributions plan works
costs for the MPB.

— If the MPB does not include works or the works does not relate to or is not in
accordance with a contribution plan work to which a monetary section 7.11
contribution obligation relates, evidence that the WIKA is a suitable and adequate
alternative means of addressing the demand for contributions plan works.

Any other matters outlined in Section 4.1 of this Policy.
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WIKA template

Specific provisions are required to be included in all WIKAs that include the carrying out of
works, which are contained in the Council’s currently publicly available template WIKA. A
WIKA must be entered into in the form of, and on the same terms and conditions as contained
in this template.

The provisions of a particular WIKA applying to the carrying out of works are subject to the
circumstances of each case, which may require the deletion or modification of some of the
provisions contained in the template WIKA or the inclusion of other provisions.

Any changes sought to the template WIKA by a developer must be justified in writing, and
acceptance will be at the sole discretion of the Council.

Parties to WIKA

The Council and the developer must be the parties to a WIKA. Where work the subject of the
WIKA is to be carried out on land not owned or controlled by either the Council or the developer,
the relevant landowner must also be a party to the WIKA. The Council will consider on a case
by case basis whether any other person associated with the developer or the landowner should
be a party to the WIKA.

Cost of works

The developer will be responsible for meeting all costs of and incidental to works required to
be provided to Council under a WIKA unless the WIKA provides for a contribution by Council
or a third party to the cost of the works.

If the Council agrees to contribute towards the cost of works under a WIKA, it will not be
required to do so until both of the following have occurred:

e All of the works in respect of which the Council will make a contribution have vested in the
Council.

¢ All land on which such works have been carried out that is not owned, occupied or
otherwise controlled by the Council has been transferred to the Council.

Determining the cost of works under a WIKA is relevant in the following circumstances:
e Where the WIKA provides for a contribution credit, or

e Where the Council or a third party will contribute to the cost of the works.

Refer to the ‘Costs’ section below regarding the estimated cost of the works.

Contribution credit and surplus conftribution credit

Unless otherwise agreed by the Council, works provided under a WIKA will only attract
contribution credits to offset monetary section 7.11 contributions:

e For the infrastructure item that is being constructed, or
¢ In the same contributions plan works category as the works.
This will be determined at the sole discretion of the Council.
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Unless otherwise agreed by Council, the monetary value of a contribution credit for the
provision of contributions plan works by a developer under a WIKA will not exceed the
contributions plan works cost for the relevant works.

The provision of a contribution credit by the Council under a WIKA is given in consideration of
the developer providing the relevant works and otherwise performing all of its obligations under
the WIKA. Accordingly, a WIKA will ordinarily provide that a contribution credit is not granted
and cannot be applied against monetary section 7.11 contributions payable under a
development consent until both of the following have occurred:

e All of the works to which the contribution credit applies have vested in the Council.

e All land on which such works have been carried out that is not owned, occupied or
otherwise controlled by the Council has been transferred to the Council.

Any difference between the agreed and actual costs of constructing the works will be to the
advantage or disadvantage of the developer. The developer is not entitled to claim any surplus
contribution credits or reimbursement for the difference between the actual construction costs
and the agreed contribution credit.

Where the cost of providing the works under a WIKA, as agreed by the Council, is less than
the amount of the monetary section 7.11 contributions the developer seeks to offset, the
developer will be required to pay the remaining balance of the monetary section 7.11
contributions in accordance with the applicable condition of development consent.

Security for performance

Security for the enforcement of a WIKA may be achieved using a number of different means.
The primary forms of security, depending on the circumstances of the case, are as follows:

e Provision by the developer of a bank guarantee or bond in an appropriate amount to secure
the developer’s obligation to provide works and rectify defects and, where applicable, to
maintain works after completion and transfer to Council.

e Completion of works obligations under the WIKA before the issuing of a Part 6 certificate
in respect of the development to which the WIKA relates.

e Withholding a contribution credit until all of the works to which the contribution credit applies
have vested in the Council and all land on which such works have been carried out has
been transferred to the Council.

e Where the WIKA provides for the Council to contribute towards the cost of works, the
Council not being required to do so until all of the works in respect of which the Council will
make the contribution have vested in the Council and all land on which such works have
been carried out has been transferred to the Council.

Dispute resolution

A WIKA will provide for the resolution of disputes between the developer and the Council
arising in connection with the WIKA to be the subject of formal dispute resolution procedures.

The WIKA will ordinarily:

e Provide for disputes that cannot be resolved through initial discussions between the
parties’ nominated representatives to be referred for mediation by an independent
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mediator, unless the dispute relates to a matter that is appropriately dealt with by a suitably
qualified and experienced independent expert via expert determination.

e Provide that the determination of a dispute referred for expert determination is binding on
the Parties.

e Provide that the parties cannot exercise their legal rights outside of the WIKA in relation to
a dispute until the dispute resolution process under the WIKA has run its course.

e Require the parties to bear their own costs of participating in a mediation or expert
determination process and to share equally the costs of the mediator or expert.

Breach by developer and enforcement

A WIKA will provide that where the Council considers that a developer is in breach of its
obligations under a WIKA, the Council must give the developer a written notice providing details
of the breach and requiring the developer to rectify the breach before the Council may exercise
any remedies under the WIKA in relation to the breach.

Where a developer has failed to comply with a notice from the Council to remedy the breach,
the Council will ordinarily be entitled to do one or more of the following:

e Call-up any financial security provided under the WIKA.

e Step-in and perform the developer’s obligations under the WIKA either in relation to the
breach or more generally.

e Recover costs incurred in rectifying the breach from the developer in a court of competent
jurisdiction.
e Terminate the WIKA.

The WIKA will set out the rights and obligations of the parties if the Council terminates the
WIKA, but generally the WIKA will include a provision that there will be no recognition of
contribution credit.

Costs

The Council requires the developer under a WIKA to be responsible for all of the Council’s
costs and expenses related to the WIKA. This will include (without limitation) Council’s costs
and expenses of:

e Preparing, negotiating, executing, registering, and stamping (if required), a WIKA.

e Any variation of the approved design or specification of works under the WIKA requested
by the developer.

¢ An amendment of a WIKA other than amendment requested by Council.

e Preparing and registering any related instrument on title such as any easements,
covenants, restrictions, charges and caveats required or allowed by the WIKA.

e Preparing, negotiating, executing, registering, and stamping (if required), any other related
document related to the specific WIKA, such as any deed of novation or assignment.

e Enforcing and remedying a breach of the WIKA, including costs and expenses incurred by
the Council in connection with investigating a non-compliance by the developer and
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enforcing compliance by the Developer with this Deed (including the costs and expenses
of preparing and issuing notices for those purposes).

e Engaging a suitably qualified and experienced quantity surveyor independent of the parties
to provide a written opinion on the estimated cost of the works.

These costs must be settled before Council will sign any finalised WIKA.

Indemnity and release by developer

A WIKA will require the developer to indemnify and release the Council from and against all
claims the developer may have against the Council arising in connection with the performance
of the developer’s obligations under the WIKA.
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