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Works-in-Kind Agreement Policy

1. Purpose

Shoalhaven City Council (Council) is committed to ensuring a fair, transparent and
accountable process for developers seeking to enter into a Works-in-Kind (WIK) Agreement.

The purpose of this Policy is to provide a comprehensive policy framework to enable decisions
regarding WIK Agreements, in lieu of Section 7.11 Development Contributions, including;

e Procedures for making an application and entering into a WIK Agreement; and

e How Council will assess applications and determine whether to enter into a WIK
Agreement.

e Probity measures associated with WIK applications and agreements.

As Council is ultimately responsible for the infrastructure constructed under a WIK
Agreement, this Policy sets out the criteria that must be met.

2. Application

This policy applies when a developer seeks to construct community infrastructure, in full or
part, to satisfy requirements imposed by a condition of a development consent or a complying
development certificate, as an alternative to paying Section 7.11 Development Contributions.

3. Legislative Context

Section 7.11 of the Environmental Planning and Assessment Act 1979 (EP&A Act) enables
Council, via the Shoalhaven Contributions Plan 2019 (the Contributions Plan), to levy
monetary development contributions or require the dedication of land (or both) for the
provision of community infrastructure which is required because of that development.

Section 7.11(5)(b) of the EP&A Act provides that the development contribution requirements
may be satisfied by the provision of WIK or other material public benefit (other than the
dedication of land or payment of monetary contributions).

4. The WIK Agreement Process

The WIK Agreement process, from start to finish, consists of 6 key steps as outlined in Figure
1 and explained below.
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Works-in-Kind Agreement Policy

1. Discuss WIK proposal with Council

2. Submit WIK Application

3. Assessment of WIK Application

4. Preparation of WIK Agreement

5. Construction Phase

6. Handover & Finalisation of WIK Agreement

Figure 1: Summary of WIK Agreement Process Steps

1.1. Step 1 — Discuss WIK proposal with Council

Prior to submitting a formal proposal for a WIK Agreement, the applicant must meet with
Council’s Strategic Planning Section (and other relevant staff, as required) to:

e Establish the impending need to construct the works for which the contributions are to
be offset and the benefit to both Council and the community;

e Discuss the concept design to establish Council’s preliminary expectations for a WIK
Agreement, understand background information and ensure the proposal meets
Council’s requirements;

e Identify relevant Council policies, procedures and technical specifications requiring
consideration;

¢ Demonstrate that the relevant assessment criteria can be satisfied;

e Discuss the approval process.
Whilst Development Assessment Planners may be involved in preliminary discussions
associated with a WIK Agreement, for probity, there is a need for the separation of

responsibilities. As such, Development Assessment Planners are not to be involved in the
negotiation of WIK Agreements.
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Following this meeting, Council staff will provide advice as to whether the WIK Agreement
proposal should progress to the application stage, or not.

1.2.

Step 2 — Submit a WIK Agreement Application and Fee

Following support from Council staff at Step 1, the WIK Agreement proposal is to be formally
submitted to Council. Council’'s WIK Agreement Application Form must be completed and
submitted, along with the required fees and relevant supporting information which will include
(not exclusively):

e The subject land to which the proposal applies, including the legal description;

e The relevant development consent highlighting the Section 7.11 condition/s which
requires a monetary development contribution to be paid;

e Owners consent for all land affected by the WIK proposal;

e A description of the WIK proposal, including:

The relevant contributions project/s noting the contribution value for that work
contained in the Contributions Plan.

Evidence that the proposed WIK Agreement is for the same category of
infrastructure or infrastructure item as the monetary contribution required (e.g. car
parking) and not the total development contributions levied.

Value to which the proposed WIK Agreement relates (i.e. estimated construction
value, including detailed quotations, tenders as relevant);

The extent of the development contribution sought to be satisfied by the works,
including the difference, if any, of the WIK value and the monetary 7.11
contributions proposed to be satisfied by the WIK.

Whether works comprise the whole or part of an infrastructure item in the
contributions plan;

Identification of any components of the proposed works that is not in accordance
with the Contributions Plan.

e Copies of all written documentation including (not exclusively) approvals, plans, contracts
and specifications for the proposed works;

e A construction program including proposed timing (including commencement and
completion dates), relevant milestones and standard of delivery.

To avoid delays and to allow sufficient time for the WIK Agreement application to be
considered, the application should be submitted to Council as soon as practicable following
the issue of the development consent.

A WIK Agreement Application will not be accepted where a development consent has not
been issued.

1.3.

Step 3 - Assessment of WIK Agreement Application

The WIK Agreement Application will be assessed based on:

The written and supporting information provided at Step 2;
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The relevant components of the Contributions Plan; and
The benefit of the work to the community;

Council’s priorities for infrastructure delivery and the need to construct the works to
which contributions are to be offset.

Council’s ability to deliver the works and if WIK would be a better outcome for the
community.

Financial and implementation implications relating to the Contributions Plan.

The WIK Agreement must operate in one of the following three ways:

1.

Where the contribution value of works undertaken is equal to the monetary
development contributions required as a condition of consent, the WIK will be
considered to fully satisfy the payment of those development contributions; or

Where the contribution value of the works undertaken is less than the monetary
development contributions required as a condition of consent, the WIK will be
considered to partly satisfy the payment of those development contributions and the
difference will be payable to Council by the developer. This will be set out in the WIK
Agreement; or

Where the contribution value of the works undertaken exceeds the monetary
development contributions required as a condition of consent, the WIK will be
considered to fully satisfy the payment of those development contributions. The
Council may consider credit or reimbursement arrangements for the amount that the
contribution value exceeds the monetary development contributions but is not obliged
to do so.

Any difference between the agreed and actual costs of constructing the infrastructure will be
to the advantage or disadvantage of the developer. The developer is not entitled to claim any
credits or reimbursement for the difference.

At this stage, the WIK Agreement applications may need to be considered by the
Contributions Panel (panel of relevant Council staff). The WIK Agreement offer will then be
reported to Council for formal consideration, except in the following circumstances:

The WIK Agreement is in a template format, and

The WIK Agreement consists of works that are listed in Shoalhaven Contributions Plan
2019, and

The value of works which are recognised are consistent with the value as specified in
Shoalhaven Contributions Plan 2019, and

The works satisfy s7.11 contributions of the same category of infrastructure as the
works, and

The WIK Agreement does not involve credit or refund arrangements or has credit or
refund arrangements which are set out in template format.

The WIKA Agreement involves the dedication of land and payment of land value
consistent with the value and general area of the land identified in the Contributions
Plan. Land value otherwise negotiated must be reported to Council. Land cannot be
dedicated to offset contributions.

In relation to WIK Agreements that are to be reported to Council in Step 3, Council at this may
stage resolve to delegate authority to Council’s Chief Executive Officer, or his delegate, to
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negotiate, enter into and register the WIK Agreement (and any associated tender process
under s55 of the Local Government Act 1993, as relevant) consistent with the detailed key
terms.

Council is not under any obligations to enter into a WIK Agreement. In the event that a
proposal for WIK Agreement is not supported by Council, the Section 7.11 contributions
condition must be wholly paid by the Developer.

1.4. Step 4 - Preparation of the WIK Agreement

Based on the detailed information in the WIK Agreement Application, a draft WIK Agreement
will be prepared based on Council’s WIK Agreement Template at Attachment 1.

The WIK Agreement will include, but not be limited to:
e The Scope of Works
e Obligations to Carry out Works
e Ownership of Works
e Effect of Developer's Compliance with this Agreement
e Value of Works
e Access of the Works on the Site
e Completion of Works
e Defects Liability Period
e Delay/Timing

e Guarantee (the amount of which will be determined by Council and utilised in the event
works are not completed to Council’s satisfaction and as otherwise allowed under the
WIK Agreement).

e Insurance

e Indemnity

e Assignments and Dealings
e Dispute Resolution

e Failure to Carry Out Works
e Termination & Notices

e Other General Terms

At this point, the applicant must pay Council’s legal and external costs and disbursements
relating to the preparation and negotiation of the WIK Agreement. Once prepared, all parties
must sign the WIK Agreement to enable execution of the agreement.

1.5. Step 5 — Construction Phase

Following execution of the WIK Agreement, an application for a Construction Certificate or
any other relevant approval for the construction of the infrastructure can be made.
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When all the relevant pre-construction requirements of the WIK Agreement have been met,
and all relevant approvals for construction of the infrastructure have been obtained, the
construction of the infrastructure can commence.

For all works carried out under a WIK Agreement, a principle certifying authority (PCA), must
be nominated prior to works commencing. The nominated PCA can either be Council
(preferred) or a private certifier. Inspections of the works will be conducted throughout the
construction process, as outlined in the WIK Agreement and in accordance with any
legislative or industry requirements.

1.6. Step 6 — Handover and Finalisation of Work
Final Inspection

The Developer must notify Council in writing when the works are considered to be practically
complete.

An inspection will be carried out by Council to determine whether works are practically
complete. Once Council is satisfied that works are practically complete, Council will issue
written notice of practical completion to the developer confirming Council’s acceptance that
the works are practically complete.

Incomplete or Defective Works

If, following the inspection the Council is not satisfied that the works are practically complete,
the Council will issue a written notice identifying the issues and require the developer to
complete and rectify the works.

Defects Liability and Maintenance Periods

The Defects Liability Period and Maintenance Periods will commence from the date the
Council gives a notice of practical completion.

Hand-over of Works

Before the end of the Defects Liability Period or Maintenance Period (whichever is later), the
developer must notify the Council in writing of the end of that period.

An inspection will be carried out by Council to determine whether the all defects have been
rectified and all maintenance has been carried out in accordance with the WIK Agreement.
Once Council is satisfied that all defects have been rectified and that maintenance has been
carried out, Council will issue a written Final Certificate evidencing acceptance of the work.

If, following the inspection the Council is not satisfied that defects have been rectified or
maintenance has been carried out as required under the WIK Agreement, then Council will
issue a written notice identifying the issues and require the developer to complete and rectify
the works.

Dedication of Land

Where the infrastructure is located on land not yet in the ownership of Council, the land is to
be dedicated to Council free of cost. A separate planning agreement may be required for the
dedication.
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Where the infrastructure is provided on land which will not be dedicated to Council, a
restriction on use, easement, covenant or other encumbrance is to be placed on the title to
the satisfaction of Council.

5.

The Developer’s Obligation

Where Council agrees to enter into a WIK Agreement, a developer shall:

Work cooperatively with Council to develop a design that achieves a positive outcome
for the community having regard to aesthetics, sustainability, life cycle costs and value
for money;

Comply with all statutory requirements that relate to the work, including the
requirements of the Local Government (General) Regulation 2005 and the Tendering
Guidelines for NSW Local Government;

Ensure that works reach practical completion on or before the date for practical
completion, in accordance with the terms of the WIK Agreement.

Be responsible for works undertaken, irrespective of whether they carry out the work
themselves or a contractor carries out the works on their behalf.

At their own cost, obtain all relevant approvals and consents, prior to commencing
works and once approved, provide copies of these to Council.

Carry out and complete the works, to the satisfaction of Council, and in accordance
with:

(a) the development consent;
(b) any approvals and consents relating to the works;

(c) all applicable laws, including those relating to the environment and occupational
health and safety;

(d) the WIK Agreement (to the extent that it is not inconsistent with the development
consent, any other approval or consent, or applicable law); and

(e) any reasonable directions given by Council about the works.

Provide financial information (cost of works, e.g. account statements, receipts and
bank statements) needs to be provided to Council regularly as evidence of works
completed to date and must differentiate between those costs relating to the WIK
Agreement and other project costs.

At their own cost, repair and make good, to the satisfaction of Council, any loss or
damage to the works from any cause whatsoever which occurs before the date on
which the works are handed over to the Council.

Enable Council as a party to the WIK Agreement, to enter the land and inspect the
works during construction including for any other purposes allowed under the WIK
Agreement, provided Council give reasonable time and notice to the Developer. If the
site is not owned by the Developer, the Developer must obtain any necessary approval
or consent from the landowner for the Council’s entry.

Adhere to Council’'s Work Health Safety Management System (WHSMS) and comply
with all relevant statutory requirements during the work.

Maintain an appropriate public risk insurance policy with a minimum liability of
$20,000,000. Maintain also other insurance policies in relation to the works and the
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carrying out of the works including but not limited to contract works insurance,
professional indemnity insurance and comprehensive motor vehicle insurance.
Depending on the nature of the works proposed, Council may require the amount of
public liability insurance to be increased. Copies of all relevant insurances must be
provided to Council.

e Provide a cash or unendorsed bank cheque within 5 days of signing the WIK
Agreement.

¢ Indemnify Council against all claims relating to the works undertaken;
e Not make any variations to the agreed works without written approval from Council;

e Notify Council when all inspections are required as per the WIK Agreement. Further
details of these responsibilities may be included in the WIK Agreement.

Further details of responsibilities will be outlined within the WIK Agreement.
6. Definitions

Applicant means the person entitled to act upon a Development Consent.
Certifying authority has the same meaning as in the EP&A Act.

Council means Shoalhaven City Council.

Defects liability period means the period stipulated in a WIK Agreement.

Developer means a person who has made or proposes to make a development application,
or who has entered into an agreement with or is otherwise associated with such a person.

Development application has the same meaning as in the EP&A Act.

Development contribution means a monetary contribution referred to in Section 7.11 of the
EP&A Act.

Contributions plan means a document that has been publicly exhibited and adopted by
Council pursuant to Section 7.18 (formerly Section 94EA) of the EP&A Act that authorises the
imposition of a condition under Section 7.11 (formerly Section 94) of that Act, as amended
from time to time.

Development contributions value means the value of the relevant development
contributions referred to in the development consent.

EP&A Act means the Environmental Planning and Assessment Act 1979.
Guarantee means
(a) a deposit by cash or unendorsed bank cheque with the Council; or

(b) an irrevocable and unconditional bank guarantee, unlimited in time, issued by a bank licensed
to carry on business in Australia that is:

(i) in favour of the Council;

(i) for the Guarantee Amount to be paid to the Council on demand; and
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(iii) on such other terms the Council may approve from time to time.

Hand over means the handover of the works to Council, which typically requires care, control
and management.

Infrastructure item means an item identified in the Contributions Plan or such other public
infrastructure item approved by the Council.

Maintenance period means the period stipulated in the WIK Agreement during which the
developer must maintain an infrastructure item.

Notification means that a WIK Agreement will be available for public inspection for a
minimum period of 28 days, in accordance with the requirements of the

Public includes a section of the public.

Public benefit means the benefit enjoyed by the public as a consequence of a development
contribution.

Unendorsed bank cheque means is a form of guarantee, that does not have limitations
attached on the back of the cheque.

Works-in-kind (WIK) means the construction or provision of the whole or part of an
infrastructure item that is identified in a works schedule in a contributions plan in lieu (wholly
or partially) of related Section 7.11 Development Contributions.

Works-in-kind (WIK) agreement means the formal agreement between Council and a
developer for the works-in-kind provision of infrastructure.
7. Review

This policy will be reviewed within one year of the election of every new Council, or earlier
should circumstances arise to warrant revision.
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8. ATTACHMENT 1 - WORKS IN KIND AGREEMENT TEMPLATE
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Works In Kind Agreement

[Insert Name of Works In Kind Agreement]

Urdar s7.1105}b] of the Enwironmental Planning and Asscssmont Ack 1979

Shoalhaven City Council
[Insert Name of Developer]

[Insert Name of Party 3]

[Insert DA Details]

[Insert Reference]

[Insert Date]
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Insert Name of Works In Kind Agreament]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

[Insert Name of Works In Kind Agreement]

This Agreement is made on the date set out in em 1 of Schedule 1.

Parties

(1} The Council of the City of Shoalhaven of Bridge Foad, Mowra, M5W 2541 {Council), and

2} The party set out ltem 2 of Schedule 1 (Developer).

Background

A The Developer has been granted the Development Consent or is otherwise entified fo act
upan the Development Consent

B. The Development Consent contains the Condition which requires the Developer to pay the
Contributions in respect to the development,

The Developer has offered to carry out the Works in lieu of paying the Contrioutions.

D. The Developer and Councl wish to enter into this Agreement to make provision for the
carrying out of the Works by the Developer in [wholefpart] satisfaction of the Developer's
ohligation to pay the Contributions.

E. Section T11(3)b) of the Act authorises Council and the Developer to enter inte this
Agreemeant

Agreed Terms

1. Scope and design of Works

1.1 The Developer and Council agres that the scope of Viarks te be carried out and completed
by the Developer under this Agreement is set out in Schedule 2,

1.2 Prior te the Developer commencing design of any tem of the Wherks, the Developsr is te
reguest that the Council provide the Dewveloper with:

[a} its requirements for the design, materials and specifications for the provision of the
it of the Vilerks, or

B} written notice of &S in-principle agreemeant te the design, matenals and specifications
propased by the Developer.

1.2 Once the Developer receives the Council's requirements under clause 1.2(a), or receives

written notice of the Council's m-principle agreement undar clause 1.2{b}, and before the
commencement of the Weorks, the Developer must (at its cost):

{c) prepare 2 detailed design for the Warks in accordance with the Council's reguirements
or agreement under clause 1.2;

[*]
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insart Name of Developer]

[Insert Name of Party 3 / Landowner]

1.4

21

2.2

b

2.4

3.1

3.2

3.3

34

{d}  obtain the approval of Council for the detailed design,
(e} prepare construction drawings for the Works, and
{Fy abtain the approval of Couwncil for the construction drawings.

The Developer must prepare any detailed design or constructon dravwings for the Works in
accordance with the standards set out in Schedule 2.

‘fariation to design

The design or specification of the Works that is required to be camied out by the Developer
undar this Agreement may only be varied by agresment inwriting between the Parties, acting
reasonably.

WVitheut limiting clause 2.1, the Developer may make a written request to the Council fo
approve a variation to the design or specification of the Warks in order 1o enable & to comply
with the requirerments of any Authority impesed in connection with any approval relating to
the carrying out of the work.

The Coundil B not to unreasonably delay or withhold its approval to a request madsa by the
Develsper under clause 2.2,

Clause 2.1 does not apply to a varation that is trivial or incensequential,

Cibligation to Garry out Work

The Developer is to camy out and complete each of the Works and must ensure that the
Weorks reach Practical Completion on or befere the Date for Practical Completion and are
Handed-Crver im accordance with the terms of this Agresement

The Developer's obligation under clause 3.1 exists irrespective of whether the Developer:
(@ carries out the Works itself. or

(k)  enters into an agresment with another person under which the other person carries
out the Works on the Developar's bahalf.

The Developer must (at its cost):

(a) obtain all relevant approvals and consents for the carrying out of the Warks whether
from the Council or any other relevant Authority; amd

(k) bafore commencing the Werks, give to the Gouncll coples of all apprevals and
consents for the Works (except those granted by Council); and

(ch from time fo time, give to Council such information as reguested by the Councd
relating to the carrying out of the Wiarks

The Developer must carry out and complete the Works in a good and workmanlike mannar

xd
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Insert Name of Works In Kind Agreement]
Shoalhavan City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

3.5

3.6

.7

having regard to the intended purposs of the Works and othersise to the satisfaction of
Council ;v accordance with:

(a} the Development Consant;
(B} any approvals and consents relating te the Works,

() all applicable laws, induding these relating to the environment and occupational
health and safely;

(d} this Agreement to the extent that # is not inconsistent with the Development Consent,
any other approval or consant, or applicable law, and

(8} any reasonable directions given by Council abouwt the Works.

The Developer must ensure, in relation to the carrying out of the Works, that £

(@] takes all necassary measuras to profect people and property,

] avoids unnecessary interferance with the passage of people and vehicles: and
=] prevents any nuisance of wnreasonable noise and disturbance; and

(di complies with the Council's work health & safety management systems as applcable
o the Vilarks,

The Developer, at its own cost, must repair and make geod e the satisfaction of Council amy
loss or damage to the Works from any cause whatsoever which occurs before the date on
which the Works are Handed-Over.

The Council as a party to this Agreemant and not as a consent autharity may (but is not
obliged} at reasonable times and on reasonable notice inspect the VWorks during the course
of construction.

Ownership of Works

Mothing in, or dene under, this Agreememn gives the Developer:

(@]  any right, tithe or interest in the Weorks, or

(bl any estate or interest in the Site,

whather at law or in aquity.

Effect of Developer's Compliance with this Agreement
Forthe purposes of the Condition and a7, 11(5)(b) of the Act;

i)  the Bsuing of a Natice of Practical Competion for all the Warks for [Insert category of
infrasfructure]satisfies the Developer's obligation under the Development Consent to

F]
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Insert Mame of Works In Kind Agreament]
Shoal haven City Council

[Insert Name of Developer]
[Insert Name of Party 3 / Landowner]

pay the Contributions for [Insert categery of infrastructure] to the extent of the sum of
all the Works Value for those Works; and

(b} the Devaloper is not reguired to pay the Contributions to that extant.

. Walue of Works

6.1 For the purposes of this Agreement, the Council and Developer agree that the value of an
item of the Waerks is the Werks Value for that iterm as set out in Schedule 2.

B.2 The Developer expressly acknowledges and agrees that
(@)  the Works Yalie as set out in Schedule 2 is based on the value of the Works as
based on the value of the Works as specified in the Contributions Plan, or as otherwise
agraed by the Council; and
(b} if the Developar's actual cost of carrying out and complating the Works. including any
costs incurred under this Agreement, determined at the date on which the Works
reach Completion, differs from the Werks Vakue, then:

(i ne party to this Agreement will be entitled to claim any credit or
reimbursement, as the case may be, for the difference; and

(i) the Developer is not entitled 1o change or reduce the scope of the Werks by
reason only that the costs actually incurred are greater than the Works Yalue.

T Access of the Werks on the Site
71 If the Coundil owns the Site and subject te clause 7.2, the Ceuncil authorises the Developar
to enter the Site in order to enable the Developer to property perform &s obligations under

this Dasgd.

7.2 Council may, by notice inwriting, require the Devaloper to enter into a separate occupation
liceros im respact to the occupation and use of the Site and upon giving such notice, the

Developer may not enter the Site except in accordance with such an occupation licence.

T3 The Council may enter the Site in order fo inspect, examine or test the Werks, or to remedy
any breach by the Developer of s obligations under this Deed relating to the Works,

7.4 The Coundl is to give the Developer prior reasonable notice before it emters the Sitle under
clausa 7.5

7.8 If the Site iz owmed by a third party, the Developer warrants that it has:
@}  obtained any necessary approval or consent from the relevant landowner;
a. to enter the land for the purposes of carrying out the Works; and

b, for Council to enter the lard for the purpeses of this Agreement; and

B
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

8.1

8.2

8.3

5.4

B.5

8.6

8.1

10.
10.1

i) if requested, pravide Council with wiitten evidence of such approval er consent.

Practical Completion of Waorks

When, in the opinien of the Developer, an iterm of the Works have reached a state of Practical
Completion, the Developer must nofify Council i wnting. This notice must include:

(a) a statement from the person with drect responsibdity for completion of the tem of the
Werks that in that persen’s opinien the item has reached Practical Completion;

(b}  copies of any warrarties, guarantees, maintenance information or other material
reasonably required for the ongeing maintenance or management of the tem of
Wharks,

ey acomplete set of works-as-executed-plans for the item of Warks including one setin
abactronic format

Within 10 Business Dayvs of receipt of a notice under clause 8.1, Council will inspect the
Wiorks the subject of the notice.

The Council must by written notice to the Developer:

{al issue 8 Motice of Practical Completion for an itemn of the Weorks if it is satisfied, acting
reasanably, that Practical Complation of that tem has been achieved; or

i) disagree that Practical Completion has been achieved, identify the errers or omissions
in the item of the Works which in the opinicn of Council prevent Practical Completion
and diract the Daveloper to complete, rectify of repair the Works.

Mothing in clause 8.3, or in any notice issued under clausa 8.3, will be construed fo reduce
of waive in any manner the Developer's responsibilites to complete the Works and to cormect
rrdner defacts or omissions, whethar or not these are dentified by Council.

The Developer must comply with a direction given wnder clause 8.3(b) according to s terms
and at the Developer's own cost. The Developer may then give Council further written notics
in accordance with clause B.1.

An itermn of the Works is taken to have reached Practical Completion when Council acting
reasonably gives the Developer a Notios of Practical Complatien for thal item.

Maintenance of Works
The Developer is to Maintain each of the Work during the Maintenance Pericd to the
satisfaction of the Councl,

Defects Liahility Period

During the Defects Liakilty Period, Council may give to the Developer written notice in

relation to the Works specifying:
&
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

(al the Waorks reguiring rectification;
(bl the action to be undertaken by the Developer to rectify those Works; and
(zp the date on which those Works must be rectified,

10.2  The Developer must comply with a notice given under clause 101 according to its terms and
at the Developer's own cost.

10.3  The Works is taken to be rectified when Council gives the Developer written notice to that
affect.

10.4  Without lirmiting any other rights the Counc has to enforce this Agreement, the Council may,
if the Developer does not comply with a notice given under clause 10.1 do one or more of
the followang::

(ay  call upen the Guarantes an apply it in accordance with clause 12; and
(b} do such things as are necessary to rectify the defect; and

(c) recover, as 8 debt due and owing, any diference betesen the amount of the
Guarantes and the costs incurred by Council i rectifying the defect,

10.6 Clause 10.1 does nat limit amy other nght, power or privilege of the Council whether ansing
under this Agreement or otherwise at law.

11. Hand-0ver of Warks

111 Mot later than 10 Business Days before the and of the Defacts Liabdity Period or Maintanance
Period for an itern of Works {whichaver is later}, the Daeveloper i to give the Council written
notice of the and of the Defects Liability Period and Maintenance Period.

11.2  Whthin 10 Business Days of receipt of a notice under clause 11.1, Ceuncil will inspect the
Works the subject of the notica.

11.3  The Councll must by written notice te the Developer:

() issue 2 Final Certificate for the item of the Works i it is satisfled, acting reasonably,
that amy notice issued by the Council under clause 10.1 has been complied with and
the Developer has Maintained the Works in accerdance with this Agreemsant; ar

(2] desagres that all netices issuwead by the Council under clause 101 have been comphad
with or that the Works have been Maintained in accordanoce with this Agreement and
identify the errars or omissiens in the kem of the Works which in the epinion of Counl
prevent completion and direct the Developer o complete, rectify or repair the Works,

114  The Developer must comply with @ direction given under clause 113k} acoording toits terms
and at the Developar's own cost. The Developar may then give Council further wiitten rotice
in accordance with chuse 11.1.

-d
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11.6  An ftem of the Works s Handed-Over for the purposes of this Agreement when the Coundal
acting reasonably gives the Developer a Final Cerificate for that item.

11.6  If the Council is the owner of the land on which an item of the Works the subject of a2 notice
referred to in clause 11.5 is given, the Council assumes responsibility for that itern upon the
issuing of the Final Certificate for the Works, baut if it is not the owner at that tirme, it assumes
that responsibility when it later becomes the gwner or is granted an easemant on terms
satisfactory to the Councll in respect of the Works

11.7  Before an tem of the Works is Handed-Cver to the Council, the Developer is to:
£ refmave from the Site:

(i} any rubbish or surplus material, and
) any temporary works, and
(i) any constructon plant and aquiprmeant,
relating to the carrying out of the work as the case reguires, and

(b} assign fo the Council all of the Developer's contractor's warranties under any building
ar construction contract entered inte by the Developer in respect of the VWorks,

12. Easements, covenants etc, relating to Works

12.1  The Developer must create, or precure the creation of, any easement or covenant or any
other instrumeant benefiting the Council that is reasonably required by the Couwncil in relation
to the Works.

12.2  The costs required ko be mcurred by the Developer in deing 5o includs, unkess otharwiss
agreed in writing between the Parties, the payment of compensation to any person.

13. Delay

13,1 When it becomes evident to the Developer that anything, incleding:
(a) any act or omission of Cowncil;
(]} delay or disruption caused by Council, or a breach of this Agreement by Council;
(ch a change in legislative requiremants;
id)  anevent of force majeure,
may delay the performance of any obligation under this Agreement, the Developer rmay within
20 Business Days of bacoming aware of the delay, notify Council in writing with details of the
possible delay, the cause and request an extension of time to perferm the relevant obligation

13.2 W the Developer |s delaved by any of the causes referred to in clause 131 and Coundl
considers that such causa:

a
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(al could not be reasonably avoided; and
i) affects an activity critical for completion or performance of the relevant obligation,

then the Developer will be entitled to an extension of time for the relevamt obligation as
determened by the Council acting reasonably.

13.3 In any other case, the Council may approve or reject a request for extension of time in its
abselute discretien,
14.  Guarantes

141 Within 5 Business Days of the date of this Agreement, the Developer must provide the
Ceuncil with the Guarantee for the Guarantes Amount.

14.2  If the Guarantes is provided by way of cash or unendorsed bank cheque, Council must hold
the Guarantes in an interest bearing account on behall of the Developer. Any interast sarmaed
by the Developer forms part of the Guarantae.

14.3 Council may call upon the Guarantes if:

(&) the Developer fails to comply with a notice given under clawsa 101 or 20.1; or
b} Council gives the Developer a termination notice under clause 21.
14.4 The amount appropriated by the Council under clause 14.3(a} must be applied towards:

[a) the reasonable costs and expenses incurred by the Council in rectifying any default
by the Develaper under this Agreamant; or

(b} carrymyg out the Works, or
(=] carrying out any works at the Site necessary for the protection of parsons of property.
145 The Developer acknowledges and agrees that:

a) wheare the Council may call on the Guarantee under this Agreement, the Council may
claim, and the bank will be entitled to make, payment under the Guaraniee without
refarence to the Developer and despite any objection, claim or direction by the
Developer to the comtrary; and

1) the rghts of the Council under this Agreement are without derogation from the other
rights and remedies available to the Council under this Agreement, at kaw or in equity
i relation to the default of the Devealopar,

14.6  Aferthe Council isswes Motice of Practical Completion, the Developer may by wiitten notics
to the Council request a partial release of the Guarantee, This netice must include details of
the Vierks and Warks Value for which a Notice of Practical Completion has been given.

14.7 Upon receipt of a notice under clause 14.6, Council may in its absolute discretion by written
@
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natics to the Developar:

(a) requast that the Developar provide verification from an appropriately qualified expert
of the Practically Completed Works and the Works Value;

(b} subject to clause 14,10, partialy releagse the Guarantes; or
() refuse to partially release the Guarantes

14.8  If the Council refuses to partially release the Guarantee, on reguest by the Develeper, it must
give written reascns for its decision.

14.% Unless the Council is entitled to call upon the Guarantee, and subject to clause 14,10, Coundl
will release the Guarantee to the Developer within 10 Business Days of the Council giving a
Motice of Practical Completion of all the Werks,

1440 Mothing in clauses 147 and 14.9 requires the Council to release any part of the Guarantes
which will result in Council helding a Guarantes in an amount bess than 10% of the Works
WVakue.

14.11 Unless the Council i entithed to the remaining Guarantes, Coundil will release the remaining
Guarantee (and if applicable, together with any interest earned on the Guarantes less any

charges payable o the bank) 1o the Developer within 10 Business Days of the Hand-Cner of
all of the Works.

15, Insurance
15.1  The Developer must:

(a) take ocut and maintain public liakility insuranca, with an insurer approved by Coundgl,
with Council nominated as aninterested party, for an amount not less than the amount
sat out in ltem 11 of Schedule 1 for a single cccurrenca covering all aspects of the
Wiorks;

i(b) take out and maintain all other necessary insurance policies in respect of the Works
and the carrying out of the Works inciuding, but not Bmited to, contract works
insurance (noeting the Councll as an interested party, for the full replacement value of
the Works), insurance against death or injury to persans employed in relation to the
undertaking of the Werks, professional indermnity insurance, comprehensive matar
vehicle insurance, and any other insurances required at law;

{c) submit 8 copy of the cerificate of currency for each insurance to Council before
commencermant of the Works and when otherwise reguired by the Council;

id) rraintain the insurance in clauses 15.1(a) and (b} until all of the Warks have bean
Handed-Cwer for the purposes of this Agreement.
16.  Indemnity

16.1 Except to the extent that the Council has by act or omission contributed to its loss, the
0

Page 20



Works-in-Kind Agreement Policy

Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

7.
174
ir.2

1E.

161

168.2

18.3

1E.4

18.5

1B.6

Developer indamnfies and releases the Counal against all damage, expensea, loss or liability
of any nature suffered or incurred by the Council arsing from any act or omission by the
Developar (of any person engaged by i) in connaction with the carrying out of the WVierks.

Azsignments & Dealings

Thiz Agreement is intended by the parties to bind successors in tithe to the Land.

The Developer must not have any Dealings with the Land or assign its rights or obligations

under this Agresment to another person unless the Developer:

() first informa the propesed assignee, purchaser or other party the Incoming Party)
of this Agreemant;

ib)  provides the Incoming Party with a copy of this Agreamant;

(e anters Into a novation deed with the Incoming Party and the Council on terms
satisfactory te the Councll whereby the Incoming Party agrees to perform the
obligations of the Developer under this Agreement;

() remedies any default by the Developer, unless such default has been waived by the
Couril; and

(2 pays the Councll's reasonable costs in relatien to the assignment and novatien,

Dispute Resolution — Expert Determination

This clause applies to a Dispute between any of the Parties to this Agreement concemning a
matter arsing in connection with this Agreemeant that can be determined by an appropriataly
gualified expert if:

() the Parties to the Dispute agree that it can be so determined, or

(b) the Chief Executive Officer of the professional body that represents persons who
appear to have the relevant expertize to determine the Dispute gives a written opinion
that the Dispute can be determined by a member of that body,

A Dispate to which this clause applies is taken to arise ¥ one Party gives anather Party a
natice in writing specifying particulars of the Dispute.

If & notice is gven under clause 18.2, the Parties are to meet within 14 days of the notice in
an attempt to resalve the Desputs.

If the Despute is not resclved within a further 28 davs, the Dispute is to be referred to the
FPresident of the NSW Law Society to appoint an expert for expert determination,

The expert determination is binding on the Parties except in the case of fraud or misfeasance
by the axpart

Each Party is to bear its own costs arising from or in connection with the appointment of the
11
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168.7

18.

15.1

15.2

18.3

19.4

18.5

18.6

18.7

20.2

expert and the expert determination.

The Parties are to share equaly the costs of the President, the expernt, and the expert
determination.

Dispute Resolution — Mediation

This clause apphes to any Dispute arising in connection with this Agreement other than a
Dispute to which clause 18 applies,

Such a Dispute is taken to arise f one Parly gives another Party a nofice in writing specifying
particulars of the Dispute,

If & notice is given under clause 18,2, the Parties are to meet within 14 days of the notice in
an attermpt to resolve the Dispute.

If the Despute is not resalved within a further 28 days, tha Parties are to mediate the Dispute
in accordance with the Mediation Rules of the Law Seciety of Mew South Wales published
fram time to time and are to request the President of the Law Society to select a mediator.

If the Dispute i not resolved by mediation within a further 28 days, or such lenger period as
may be necessary te allow any mediation process which has been commenced to be
completed, then the Parties may exercise their legal rights in relation to the Dispute, imcluding
by the commencement of legal proceedings in a court of competent jurisdiction in Mew South
Wales.

Each Party is to bear its own costs arising from or in connection with the appointment of a
rmediater and the madiatian.

The Parties are to share equally the costs of the President, the mediator, and the mediation.

Failure to Carry Out Works

Subject o clause 21, if Council considers the Developer is in breach of any obligation under
this Agreement relating to the carrying o of the Werks, the Council may But s not obliged
to give the Developer a notice requiring:

{a) the Developer to rectify the breach to the Council’s satisfaction; or

(b} the Developer to immediately cease carryimg owt of the Works and to rectify the breach
to Council's satisfachon.

A rotice given under clause 2001 is to allowthe Devetoper atleast 20 Businass Days to rectify
the breach, except in cases of emergency where the nofice may require the Developer to
ractify the breach immeadiately.

Wiithout limiting any other rights Council has to anforce this Agreement, the Council may, if
the Developer deas notl comply with 2 notice given under clause 20.1 do ane or more of the
following:

12

Page 22



Works-in-Kind Agreement Policy

Insert Name of Works In Kind Agreeament]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

(a} call upon the Guarantes and apply it in accordance with clause 14;
(b} carny out and complets the Works; and

() recover, a3 a debl due and owing, any diference between the amoumt of the
Guarantese and the costs incurred by Council im completing the Works.

204 Clawses 15 and 19 do not prevent a notice being given under clause 20.1 and does not apply
to such a nedice or the creumstances relating to the giving of that notice, and any procedurns
commenced under clauses 18 and 18 cease to apply when such a notice s given.

21.  Termination

21.1  Hthe Developer is in breach of this Agreement, the Council may, despite any other provision
of this Agreement, give the Developer written notice requiring the Developer to show cause
whry the Council should not terminate this Agreermant.

212 A notice under clause 21.1 must:

{a) state that it is a notice given under this Agreement and clause 21.1;

(b} particularise the nature of the breach by the Developer;

{ch require the Developer to show cause by notice fo the Council why the Council should
naot terminate this Agreamant;

(d} specify a date by which the Developer must show causa.

21.3  If the Developer fails to show cause to the reasonable satisfaction of the Council why the
Council should not terminate this Agreement in refation to the Developer's breach, the
Council may terminate this Agreermeant by written notice to the Developer.

21.4  If the Council termenates this Agreament undar clause 21.3 the rights and labilties of the
parties are the same as they would have been at common law had the Developer repudiated
thiz Agreement and the Cowncil elected to treat this Agreement at an end and recover
damages.

21.6 Clauses 15 and 19 do not prevent a naties being ghven under clause 21.1 and does not apply
to such a notice or the circumnstances relating to the giving of that notice, and any procedure
commenced under clauses 18 and 19 cease to apply when such a notice s given.

21.8  Clause 14.3 does not mearge on termination of this Agreement.

22.  HNotices

221 Any notice, consent, information, application or request that must or may be given or made
to a party under this Agreement is only given or made if it is in wreiting and sent in one of the
folkowing ways:

1%
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() deliverad or posted to that party at its address sat out in tem 12 of Schedule 1; or
(] fazed to thal party at 5 fax number set out in ltem 12 of Schedule 1.

22.2  If a party gives the other party three business days notice of a change of its address or fax
numiber, any netice, consent, infermation, applcation or regquest is only given or made by that
other party if it is delivered, posted or faxed to the latest address or fax numiber.

22.3 Any notice, consent, information, application or request is to be treated as given or made at
the fallovding tirme:

(al If it is dalivared, when it is left at the relevant address;
(E1] If it is sent by post, beo business days after it ks posted; or

(=] If it is sent by Fax, as soon as the sendar recaivas from the sender's fax
machine a report of an emor free transmission to the corract fax number,

224 I any notice, consent, information, application or request i delivered, or an eror free
transmissicn report in relation to it is received, on a day that is not 8 business day, orifon a
busimess day, after Spen on that day in the place of the party to whom it is senl it is to be
treated as having been given or made at the beginning of the next business day.

3. General

231  Approvals & Consents
Except as otherwise set out in this Agreement. and subject to any statutory obligations, a
party may give or withhaold an approval or consent to be given under this Agreement in that
party's absolule discrefion and subject to any condiions determined by the party. & party is
not obliged to give its reasons for giving or withhelding consent or for giving consent subject
to conditions.

23.2 Legal and Administrative Costs

Thi Developer must pay the Ceuncil’s reasonable legal and other external costs and
expenses in relation to:

{a} the negotation, preparation and execution of this Agreement and any documents
refated to this Agreement; and

(b} any enforcement of Council's rights under this Agreemsent.

23.3  Stamp Duty
The Developer i3 Bable for and must pay all stamp duty (including any fine or penalty except
where it arises from defaul by any cther Party) on or ralating to this Agreement, any
decument executed undar it or any dutlable transaction ewvidenced or effected by it.

14
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234 Entire Agreement

This Agreement contains everything to which the Parbes hawe agreed in relation to the
matters it deaks with. Mo Party can rely on an earkier documeant, or anything said or done by
ancther Party, or by a director, officer, agent or emploves of that pary, before this Agreement
was executed, except as permitted by law.

23.6 Further Acts

Each Party must promptly execute all decuments and do all things that another party from
time to time reasonably requests to affect, perfect or complete thi= Agreement and all
transactions incidental to it.

22.6 Governing Law & Jurizdiction

This Agreement s governed by the law of New South Wales. The Paries submit to the non-
exclusive jurisdiction of its courts and courts of appeal from them. The Parties will not abjact

to the exerdise of jurisdiction by these courts on any basis,

227 Joint & Several Liability

&n obligation on beo or more persons binds them separately and togather.

218 Mo Fetter

Mathing in this Agresment will be construed as requiring Souncil to do amnything that would
cause i to be in breach of any of its cbligations at law or under the Act, and without liméation,
nathing shall be construad as limiting or fettaring in any way the axercise of any statutory
discretion or duty under the Act

23.89 Representations & Warranties

The Parties represent and warrant that they have power te enter into this Agreement and
comply with their obligations under the Agreement and that entry into this Agreemant will not
result in the breach of any kaw,

23.10 Severability

If a clause or part of a clause of this Agreement can be read in a way that makes if illegal,
unenforcsable or invald, but can also be read in a way that makes it legal, enforceable and
valid, it must be read in the lafter way, Fany clause or part of a clause iz illegal, unenforceable
of invalid, that clause or part is to be treated as remaoved from this Agreement, but the rast of
this Agreement is not affected.
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2311 Modification

This Agreement may only be varied or replaced by a document in writing, which is signed by
the parties.

2312 Waiver

The fact that a Party fails to do, or delays in doing, semething the party is entitled to de undes
this Agreement, does not amount to a waiver of any obligation of, or breach of obligation by,
another party. A waiver by a party & only effective if it is in writing. & written waiver by a
party is only effective in relation to the particular obligation or breach in respect of which it is
given. It is not to be taken as an implied waiver of any other obligation or breach or as an
imnplied waiver of that cbligation or breach in relation to any other cccasion,

23.13 Relationship of Parties
This Agresment & not intended to create a partmership, joint venture or agency rekationship
between the parties.

23.14 Counterparts

This Agreement may be signed in counterpans

2315 GS5T
(&) In this clause 23.15:

113 words and expressions which are not defined in this document but which have
a defined meaning in GST Law have the same meaning as in the GST Law,

(i) "GST Law" has the meaning given to that expression in the A Mew Tax System
{Goads and Services Tax) Act 1999, and

(n any refarance to GST payable or an entithermant to an input tax credit includes
a reference, as appropriate, to GST pavable by, of an input tax cradit
entitlernent of, the representative member of 2 GST group,

ib) Unless otherwise expressly stated, all prices or other sums payvable or consideration
to be provided under, or in connection with, this Agreement are exclusive of GET.

(<) FGST is pavable in respect of any supply made by a suppliar under, or in connection
with, this Agreement, then to the extent that the consideration (or part therecf)
payable by the recipient is:

i a monetary payment; of
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id)

=)

if)

(g

(h)

[} a non-monetany paymant which = ot a taxable supply by the recipkant, the
recipignt will pay to the supplier an additional amount egqual to the G5T
payable by the supplier in respect of the supply (GST Amount).

Subject to paragraph (@), the recipient will pay the GST Amount referred to in clause
23.15ic) in addiion to and at the same time the consideration for the supply is to be
provided under this Agreement

If Z5T is payable in respect of any supply made by a supplier under, or in connection
with, this Agreement, then to the extent that the consideration {or part thereof)
payable by the recipient 5 a non-monetary payment which is also a taxable supphy
by tha reciplent:

(i} at or before the time of payment of any relevant censideration by ather party,
the parties agree that they will each exchange tax invoices, and

() if the parties exchange non-manetary consideration of unequal GST-inchusive
marked value:

{8 in respect of the exchange, one party (the First Party) will hawve a GST
liabllity on its supply (First Party Supply) that exceeds its entitlernent
fo an input tax credit on its acquisition in exchange for that supply
{First Party Acquisition);

{E} the other party (Second Party) must make a monstary payment o
the First Party equal to the posflive difference between te GST
payable on the First Party Supply and a full input  tax  credit  in
respect of the First Party Acguisition ples any GST pavable in
respect of that payment (Payment); and

() the Payment referrad to in paragraph (B) above will be made
by the Second Party at the time the Second Party receives a
fax imvaloe for the First Party Supaly,

The parties will agree upon the market velue of any non-monetary consideration
which the recipient is required to provide under clause 23.15(e). If agreement cannat
be reached prior to the time that a party becomes liable for GST, the matter in dispute
1% to be determined by an Independent expert nominated by the President for the tirme
being of the Institute of Chartered Accountants in Ausiralia. The parties will each pay
one half of the costs of referral and determination by the independant expsart.

Thea supplier must defiver a tax invoice to the recipient before the supplier is entitted
to payment of the GST Armount under clause 23.15(c). The recipient can withhold
payment of the GST Amount until the supplier provides a tax imvoice

If an adjustmeant event arises in respact of a taxable supply made by a supplier undear,
or in connection with, this Agreemant;

(i} any amount payable by the reciplent under clause 23.15(c) will be recaloulated

o reflect the adjustment event, taking infe account any previous adjustments
under this clause, and a payment will be mads by the recipient to the suppher

17
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ar by the supplier to the recpient as the case reguires and the supplier waill
isswe an adjustment note to the recipient; or

(i) in respect of an exchange of supples that fafls within clause 23.15(e), the
prinziple in that clause will be applied, taking into account the adjustment
event and any previous adjestments under this clause 23.15(h), tax invoices
or adjustment nofes will be exchanged, and a further monetary payment made
as requead or appropriate.

{1} Whiere a party i5 required under, or in conmection with, this Agreement to pay of
reimburse an expense or cufgoing of another party, the amount fo be paid or
reimbursed by the first party will be the sum of the amount of the expense o culgoing
less any input tax credits in respect of the expense or outgoing to which the other
party is entitled,

24. Interpretation
241 Definitions
In this Agreement the following definitions applhy:

Act means the Environmental Planning and Assessmeant Act 7979 (MEW) as amended from
timee o tirse,

Agreement means this agreament and includes any schedules, annexures and appendices
to this agreemant,

Authority means the Commonesaith or New South Wales government, 3 Mindster of the
Crown, a government depariment, a public awthority established by or under any Act, a
council or county councll constituted under the Local Government Act 1993, or a person ar
body exercising functions under any &ct including a commission, pansl, court, tribunal and
the like.

Contributions Plan means the section 711 contribufons plan made by Council under
section 7,18 of the Act as set out in lem T of Schedule 1

Condition means the condition of the Developmeant Consent which reguires the payment of
the Cenfribution as set out in ltem & of Schedule 1.

Contributions means the section 7.11 contributions payable by the Developer under the
Development Consant at the date of this Agreement as set oul in ltem 8 of Schedule 1.

Date for Practical Completion in respact of an fem of the Works means the date that item
of the Works must reach Practical Completion as set out i Column & of Schedule 1
cormesponding to that item.

Dealing, in relation to the Land, means, without limitation, selling, transferring, assigning,
margaging, charging, encumbering or otherwise dealing with the land,

Defects Liakility Period means in respect of an item of the Works, the period af 12 menths
comimencing on the date the Council’s gives a Neotice of Practical Completion for the item
undar clause 5.3,

16
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Development means the development the subject of the Development Consent

Development Application means the developrment application set cutin ltem 4 of Schedule
1 submitted to the relevant consent authority.

Development Consent means the developmant consent granted by Council in respect o
the Development Application as set eut in ltem 4 of Schedule 1.

Dispute means a digpute or difference between the Parties under or in relation ta this
Agreament.

Final Certificate means a certificate & relation to an Rem of the Werks issued by the Counsl
to the effect that. in the reasonable opinion of the Council:

(@)  any notice msued by the Council under clause 101 has been complied with, and

b} the Developer has Maintained the fem of the Works in accordance with this
Agreament.

Guarantes means
@y @ deposit by cash or unendersed bank chegue with the Councll; or

(b} animevecable and uncenditienal bank guarantee, unlimited in time, issued by a bank
licensed to carry on business in Australia that is:

(i in favour of the Council;
(i) far the Guarantes Amount to be paid be the Council an demand; and
(i) on such ather terms the Council may approve from tinme to time,

Guarantee & mount means the amount of the Guarantze o be provided by the Developer in
respact to the Werks as set out in ltem 10 of Schedule 1.

Hand-Over means the hand-over to the Councl of the Works in accordancs with this
Agresment.

Land means the kand the subject of the Development Consert as et out in Hem 3 of
Schedule 1.

Maintain means, in relation to an item of the Works, keep in a good state of repar and
wierking order, and includes repair of any damage to the work

Maintenance Pericd in respect of an fem of the Works means the period specified in
Column & of Schedule 2 corresponding to that item of the Warks commencing on the date
of tha Council's Notice of Practical Comgletion given under clause 8.3,

Motice of Practical Completion means a written notice in relation to the Works or an item
of the Works issued by the Councll to the effect that, in the reasonable epinien of Council the

14
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insért Name of Developer]

[Insert Name of Party 3 / Landowner]

Works are complete except for minar amissions and minor dafects which are non-assential
and:

{a} which do not prevent the Works from being reasonably capable of baing used for thewr
intended purposes,

(b which the Council defarmenes the Developer has reasonable grounds far not prompthy
rectifying; and

() the rectification of which will not prejudice the convanient use of the Works.

Party means a party to this agreameant, induding their seccessors and assigns.

Fractical Completion means the stage in the construction of the Works when the Works
are cormplete except for minor omigsions and minsr defects which are ron-essential and;

@y  which do not prevent the Works frem belng reasonably capable of being used for thes
intended purposes;

{b} which the Council determines the Developer has reasonable grounds for ot prompthy
rectifying; and

(5 the rectification of which will not prejudices the conveniant use of the Works.

Site means the land where the Developer will carry out the Works as shown on the plan
attached as Schedule 3,

Surplus Value for a categony of sifrastructure means the amount by which the sum all Warks
abua for Works for that categery of infrastruciure exceeds the Coentributions for that category
of infrastructure as sef out in ltem 9 of Schedule 1,

Works means the fems of works the Developar must carmy out and complete in accordancs
with the terms of this Agreement as setf out in Columns 2 & 4 of Schedule 2.

Woaorks Value in respect of an itern of the Works means the value of that itemn of the Works
as sat out in Column 3 of Schedule 2 coresponding to that tem.

24.2  Interpretation

In the interpretation of this Agreement, the following provisions apply unless the context
atherwvise requires;

(@} Headings are inserted for convenience only and do not affect the interpretation of this
Agreement

(b} A reference in this Agreement to a business day means a day other than Saturday or
Sunday on which banks are open for business generally in the Shoalhaven kocal
government ares.

a3 If the day on which any act, matter or thing is to be done under this Agreesment is not
a busingss day, the act, matter of thing must be done on the next business day.

(d} A reference in this Agreement to dollars or § means Australian doflars and all amounts
pavable under this Agreement are pavable in Australian dollars.

a0
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Insert Name of Works In Kind Agreeament]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

(e} & reference im this Agreemeant to any law, legislation or legistative provision includes
any statutory modification, amendment or re-enactrment, and any subsrdinate
legistation or regulations issued under that legislation or legislative provision.

ifi A reference te a clause, par, schedule or attachment is a reference to a clhuse, part,
schedula or attachment of or to this Agreameant.

(g} An expression importing a natural person includes any company, trust, partmership,
jeint venture, association, body corporate ar govennmental agensy,

(hy  Where a word or phrase is given a defined meaning, another part of speech or other
grammatical form in respect of that word or phrase has a coresponding meaning.

1) A wiord which denotes the singular denctes the plural, a word which denotes the plural
denates the singular, and a referenca to any gender denotes the other genders.

il Feferances to tha weord “include” or including are to ba construed vathout lirmtation.
(k) £ reference to this Agreement incledes the agreement recordad in this Agreement.

{n A referance to a party to this Agreement includes a referance to the servants, agents
and contractiors of the party, and the pary's successors and assigng.,

(mi  Any schedubes and attachments form part of this Agreement.

{n} The Explaratary Mote for this Agreement is nol to be used te assist in consiruing this
Agreement.
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

Exacuted by the parties as an Agreermeant:

Signed for and on behall of the
COUNCIL ©F THE CITY OF

SHOALHAVEN by itz duly authorized
officer in the presence of

R

Wiitness: Signature:

Marme (printed): General Manager:

SIGNED by [INSERT NAME OF
DEVELOPER] ACHN [IMSERT], in
accordance with its Constitution (Section

i e

127 of the Corporations Act 2001);

Signature: Signature:
Mama: Mame:
Fosition: Position;

i
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insert Name of Developer]
[Insert Name of Party 3 / Landowner]

Schedule 1

Reference Schedule

Item

Marme

Description

Diate

[leave blank until agreement signed by both parties = then

insert date signed by last party]

Devaloper's Name
Developar's ABM

Developar's Address

[insert name of developer]
[imsert ABN]

[insert address)

Land

[insert land subject of the consent]

Development Application

Development Consent

{imnsart details of description of development application)

finsert details of consent including consent reference and
description of developrment]

Coandition

[insart condition of consent which requiras payment of 5711
confributions  including condition number. & copy of the
condition can be attached fo the agreement]

Contributions

[imsert amount of section 7,11 contributions payvakéa under the
condition which relates to the in kind works as at the date of
this agreement. This should take into account any indexation
under the condition. The Contribufions inserted hers should
only be the s7.11 contributions relevant to the category of
mfrastructure of the works being carried out under this
agraernent]

Note: The section T.11 contributions are indexed each
year in accordance with the Condition. The above figure
is the amount payable under the Condition as at the date
of this Agreement,

Contributions Plan

[inzert details of the contribulions plan which was the basis for
the calculation of the contributions under the consent)

gy

Surplus Valua

S TAETE A e e e L A

Guarantes Amount

[insert amount by which the Works Value exceeds the
Contributions — this will usually be "nil" unless the developer
agraes to do additional works)

e B L e e e L A R o & AL S L e L R P L P L)

finzert amount of guarantee to be provided by developer —
usually the vales of the Contributions, or the sum of the Works

Walue, whichever is higher]

FE]
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insart Name of Developer]
[Insert Name of Party 3 / Landowner]

11

Public liability Insurance

[imsert amount of public liabiity mswance — usualy 320
millizn]

12

Moticas

Council
Attention

Address

Fax Wumber

Developer
Aftention

Address

Fax Mumber

General Manager
Administrative Budlding
Bridge Road

Mowra  N3W 2541

02 4422 1818

[insert position)

[insert address)

[imsert fax number)

24
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Insert Name of Works In Kind Agreement]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

Schedule 2
Works
Column 1 Column 2 Column3 | Columnd4 |Column§ | Column 6
Contribution | ltem of Works | Works Plans&  |Datefor | Maintenance
Project Code Value Standards | Practical | Period
' : Completion
[insernt code from | [insert [insert value | [insert [insart date | [insert
Contributions description  of | of works] rexlevant ar trigger for | maintenance
Plan] waorks] plans & detail | prachcal period for
any complation of | work]
applicable wiorks in kird
standards - | eg: release
these can be | of occupation
attached certificate or
separately) subdivision
ceartificate
undar  the
developrment
consent of a
specific dafe]
25
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Insert Name of Works In Kind Agresment]
Shoalhaven City Council

[Insert Name of Developer]

[Insert Name of Party 3 / Landowner]

Schedule 3
Site

The Developar must carry out the Works at the Site known as [Insert details of land] as shown
rrarked red in the plan below

[imsent plan showing and boundares)
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