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1. Policy Purpose
Shoalhaven City Council (Council) is committed to ensuring a fair, transparent and 
accountable process for developers seeking to enter into a Works-in-Kind (WIK) Agreement. 
The purpose of this Policy is to provide a comprehensive policy framework to enable decisions 
regarding WIK Agreements, in lieu of Section 7.11 Development Contributions, including;

• Procedures for making an application and entering into a WIK Agreement; and

• How Council will assess applications and determine whether to enter into a WIK 
Agreement.

• Probity measures associated with WIK applications and agreements.
As Council is ultimately responsible for the infrastructure constructed under a WIK 
Agreement, this Policy sets out the criteria that must be met.

2. Objectives
2.1. Policy Statement
To provide guidance to developers wanting to meet Section 7.11 payment conditions through 
a works-in-kind agreement.

3. Definitions

Term Meaning

Applicant the person entitled to act upon a Development Consent

Certifying authority has the same meaning as in the EP&A Act

Council Shoalhaven City Council

Defects liability 
period

the period stipulated in a WIK Agreement

Developer a person who has made or proposes to make a 
development application, or who has entered into an 
agreement with or is otherwise associated with such a 
person

Development 
application

has the same meaning as in the EP&A Act

Development 
contribution

a document that has been publicly exhibited and adopted by 
Council pursuant to Section 7.18 (formerly Section 94EA) of 
the EP&A Act that authorises the imposition of a condition 
under Section 7.11 (formerly Section 94) of that Act, as 
amended from time to time

Contributions plan the contributions plan (within the meaning of the Act) under 
which a Section 7.11 Condition is imposed.
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Development 
contributions value

the value of the relevant development contributions referred 
to in the development consent.

EP&A Act the Environmental Planning and Assessment Act 1979

Guarantee (a) a deposit by cash or unendorsed bank cheque with the 
Council; or

(b) an irrevocable and unconditional bank guarantee, 
unlimited in time, issued by a bank licensed to carry on 
business in Australia that is:
(i) in favour of the Council;
(ii) for the Guarantee Amount to be paid to the Council 

on demand; and
(iii) on such other terms the Council may approve from 

time to time.

Hand over the handover of the works to Council, which typically requires 
care, control and management

Infrastructure item an item identified in the Contributions Plan or such other 
public infrastructure item approved by the Council

Maintenance period the period stipulated in the WIK Agreement during which the 
developer must maintain an infrastructure item

Notification that a WIK Agreement will be available for public inspection 
for a minimum period of 28 days, in accordance with the 
requirements of the

Public includes a section of the public

Public benefit the benefit enjoyed by the public as a consequence of a 
development contribution

Unendorsed bank 
cheque

is a form of guarantee, that does not have limitations attached 
on the back of the cheque

Works-in-kind (WIK) the construction or provision of the whole or part of an 
infrastructure item that is identified in a works schedule in a 
contributions plan in lieu (wholly or partially) of related 
Section 7.11 Development Contributions

Works-in-kind (WIK) 
agreement

the formal agreement between Council and a developer for 
the works-in-kind provision of infrastructure
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4. Roles and Responsibilities
4.1.1. Application
This policy applies when a developer seeks to construct community infrastructure, in full or 
part, to satisfy requirements imposed by a condition of a development consent or a complying 
development certificate, as an alternative to paying Section 7.11 Development Contributions. 
4.1.2. Legislative Context
Section 7.11 of the Environmental Planning and Assessment Act 1979 (EP&A Act) enables 
Council, via the Shoalhaven Contributions Plan 2019 (the Contributions Plan), to levy 
monetary development contributions or require the dedication of land (or both) for the 
provision of community infrastructure which is required because of that development. 
Section 7.11(5)(b) of the EP&A Act provides that the development contribution requirements 
may be satisfied by the provision of WIK or other material public benefit (other than the 
dedication of land or payment of monetary contributions).
4.1.3. The WIK Agreement Process
The WIK Agreement process, from start to finish, consists of 6 key steps as outlined in Figure 
1 and explained below.  

Figure 1: Summary of WIK Agreement Process Steps.
 * Council fees and charges may apply at this stage.

Step 1 – Discuss WIK proposal with Council
Prior to submitting a formal proposal for a WIK Agreement, the applicant must meet with 
Council’s Strategic Planning Section (and other relevant staff, as required) to:

• Establish the impending need to construct the works for which the contributions are to 
be offset and the benefit to both Council and the community;

• Discuss the concept design to establish Council’s preliminary expectations for a WIK 
Agreement, understand background information and ensure the proposal meets 
Council’s requirements;

1
• Discuss WIK proposal with Council

2
• Submit WIK Application *

3
• Assessment of WIK Application*

4
• Preparation of WIK Agreement *

5
• Construction Phase

6
• Handover and Finalisation
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• Identify relevant Council policies, procedures and technical specifications requiring 
consideration;

• Demonstrate that the relevant assessment criteria can be satisfied; 

• Discuss the approval process.

Whilst Development Assessment Planners may be involved in preliminary discussions 
associated with a WIK Agreement, for probity, there is a need for the separation of 
responsibilities.  As such, Development Assessment Planners are not to be involved in the 
negotiation of WIK Agreements.  

Following this meeting, Council staff will provide advice as to whether the WIK Agreement 
proposal should progress to the application stage, or not. 

Step 2 – Submit a WIK Agreement Application and Fee
Following support from Council staff at Step 1, the WIK Agreement proposal is to be formally 
submitted to Council.  Council’s WIK Agreement Application Form must be completed and 
submitted, along with the required fees and relevant supporting information which will include 
(not exclusively): 

• The subject land to which the proposal applies, including the legal description;

• The relevant development consent highlighting the Section 7.11 condition/s which 
requires a monetary development contribution to be paid;

• Owners consent for all land affected by the WIK proposal;

• A description of the WIK proposal, including:
- The relevant contributions project/s noting the contribution value for that work 

contained in the Contributions Plan.
- Evidence that the proposed WIK Agreement is for the same category of 

infrastructure or infrastructure item as the monetary contribution required (e.g. car 
parking) and not the total development contributions levied. 

- Value to which the proposed WIK Agreement relates (i.e. estimated construction 
value, including detailed quotations, tenders as relevant);

- The extent of the development contribution sought to be satisfied by the works, 
including the difference, if any, of the WIK value and the monetary 7.11 
contributions proposed to be satisfied by the WIK.

- Whether works comprise the whole or part of an infrastructure item in the 
contributions plan; 

- Identification of any components of the proposed works that is not in accordance 
with the Contributions Plan.

• Copies of all written documentation including (not exclusively) approvals, plans, contracts 
and specifications for the proposed works; 

• A construction program including proposed timing (including commencement and 
completion dates), relevant milestones and standard of delivery.

https://doc.shoalhaven.nsw.gov.au/displaydoc.aspx?record=FM21/4
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To avoid delays and to allow sufficient time for the WIK Agreement application to be 
considered, the application should be submitted to Council as soon as practicable following 
the issue of the development consent.

For more information, see Council's Fees and Charges.

A WIK Agreement Application will not be accepted where a development consent has not 
been issued. 

Step 3 - Assessment of WIK Agreement Application
The WIK Agreement Application will be assessed based on: 

• The written and supporting information provided at Step 2;

• The relevant components of the Contributions Plan; and 

• The benefit of the work to the community;

• Council’s priorities for infrastructure delivery and the need to construct the works to 
which contributions are to be offset.

• Council’s ability to deliver the works and if WIK would be a better outcome for the 
community. 

• Financial and implementation implications relating to the Contributions Plan. 
The WIK Agreement must operate in one of the following three ways:

1. Where the contribution value of works undertaken is equal to the monetary 
development contributions required as a condition of consent, the WIK will be 
considered to fully satisfy the payment of those development contributions; or

2. Where the contribution value of the works undertaken is less than the monetary 
development contributions required as a condition of consent, the WIK will be 
considered to partly satisfy the payment of those development contributions and the 
difference will be payable to Council by the developer. This will be set out in the WIK 
Agreement; or 

3. Where the contribution value of the works undertaken exceeds the monetary 
development contributions required as a condition of consent, the WIK will be 
considered to fully satisfy the payment of those development contributions. The 
Council may consider credit or reimbursement arrangements for the amount that the 
contribution value exceeds the monetary development contributions but is not obliged 
to do so. 

Any difference between the agreed and actual costs of constructing the infrastructure will be 
to the advantage or disadvantage of the developer. The developer is not entitled to claim any 
credits or reimbursement for the difference.
At this stage, the WIK Agreement applications may need to be considered by the 
Contributions Panel (panel of relevant Council staff).  The WIK Agreement offer will then be 
reported to Council for formal consideration, except in the following circumstances:

• The WIK Agreement is in a template format, and 

• The WIK Agreement consists of works that are listed in Shoalhaven Contributions Plan 
2019, and 

https://www.shoalhaven.nsw.gov.au/Council/Fees-and-charges
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• The value of works which are recognised are consistent with the value as specified in 
Shoalhaven Contributions Plan 2019, and 

• The works satisfy s7.11 contributions of the same category of infrastructure as the 
works, and 

• The WIK Agreement does not involve credit or refund arrangements or has credit or 
refund arrangements which are set out in template format. 

• The WIKA Agreement involves the dedication of land and payment of land value 
consistent with the value and general area of the land identified in the Contributions 
Plan.  Land value otherwise negotiated must be reported to Council. Land cannot be 
dedicated to offset contributions. 

In relation to WIK Agreements that are to be reported to Council in Step 3, Council at this may 
stage resolve to delegate authority to Council’s Chief Executive Officer, or his delegate, to 
negotiate, enter into and register the WIK Agreement (and any associated tender process 
under s55 of the Local Government Act 1993, as relevant) consistent with the detailed key 
terms. 

Council is not under any obligations to enter into a WIK Agreement.  In the event that a 
proposal for WIK Agreement is not supported by Council, the Section 7.11 contributions 
condition must be wholly paid by the Developer.

Step 4 - Preparation of the WIK Agreement
Based on the detailed information in the WIK Agreement Application, a draft WIK Agreement 
will be prepared based on Council’s WIK Agreement Template at Attachment 1.
The WIK Agreement will include, but not be limited to: 

• The Scope of Works

• Obligations to Carry out Works

• Ownership of Works

• Effect of Developer’s Compliance with this Agreement

• Value of Works

• Access of the Works on the Site

• Completion of Works 

• Defects Liability Period

• Delay/Timing

• Guarantee (the amount of which will be determined by Council and utilised in the event 
works are not completed to Council’s satisfaction and as otherwise allowed under the 
WIK Agreement).

• Insurance 

• Indemnity 

• Assignments and Dealings 

• Dispute Resolution
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• Failure to Carry Out Works

• Termination & Notices 

• Other General Terms

At this point, the applicant must pay Council’s legal and external costs and disbursements 
relating to the preparation and negotiation of the WIK Agreement. Once prepared, all parties 
must sign the WIK Agreement to enable execution of the agreement.

Step 5 – Construction Phase
Following execution of the WIK Agreement, an application for a Construction Certificate or 
any other relevant approval for the construction of the infrastructure can be made.
When all the relevant pre-construction requirements of the WIK Agreement have been met, 
and all relevant approvals for construction of the infrastructure have been obtained, the 
construction of the infrastructure can commence. 
For all works carried out under a WIK Agreement, a principle certifying authority (PCA), must 
be nominated prior to works commencing. The nominated PCA can either be Council 
(preferred) or a private certifier.  Inspections of the works will be conducted throughout the 
construction process, as outlined in the WIK Agreement and in accordance with any 
legislative or industry requirements.   

Step 6 – Handover and Finalisation of Work  
Final Inspection
The Developer must notify Council in writing when the works are considered to be practically 
complete. 
An inspection will be carried out by Council to determine whether works are practically 
complete. Once Council is satisfied that works are practically complete, Council will issue 
written notice of practical completion to the developer confirming Council’s acceptance that 
the works are practically complete. 
Incomplete or Defective Works
If, following the inspection the Council is not satisfied that the works are practically complete, 
the Council will issue a written notice identifying the issues and require the developer to 
complete and rectify the works. 
Defects Liability and Maintenance Periods
The Defects Liability Period and Maintenance Periods will commence from the date the 
Council gives a notice of practical completion. 
Hand-over of Works
Before the end of the Defects Liability Period or Maintenance Period (whichever is later), the 
developer must notify the Council in writing of the end of that period. 
An inspection will be carried out by Council to determine whether the all defects have been 
rectified and all maintenance has been carried out in accordance with the WIK Agreement. 
Once Council is satisfied that all defects have been rectified and that maintenance has been 
carried out, Council will issue a written Final Certificate evidencing acceptance of the work.



Works-in-Kind Agreement Policy

Page 8

If, following the inspection the Council is not satisfied that defects have been rectified or 
maintenance has been carried out as required under the WIK Agreement, then Council will 
issue a written notice identifying the issues and require the developer to complete and rectify 
the works.
Dedication of Land
Where the infrastructure is located on land not yet in the ownership of Council, the land is to 
be dedicated to Council free of cost.  A separate planning agreement may be required for the 
dedication. 
Where the infrastructure is provided on land which will not be dedicated to Council, a 
restriction on use, easement, covenant or other encumbrance is to be placed on the title to 
the satisfaction of Council. 
4.1.4. The Developer’s Obligation
Where Council agrees to enter into a WIK Agreement, a developer shall:

• Work cooperatively with Council to develop a design that achieves a positive outcome 
for the community having regard to aesthetics, sustainability, life cycle costs and value 
for money; 

• Comply with all statutory requirements that relate to the work, including the 
requirements of the Local Government (General) Regulation 2005 and the Tendering 
Guidelines for NSW Local Government; 

• Ensure that works reach practical completion on or before the date for practical 
completion, in accordance with the terms of the WIK Agreement. 

• Be responsible for works undertaken, irrespective of whether they carry out the work 
themselves or a contractor carries out the works on their behalf. 

• At their own cost, obtain all relevant approvals and consents, prior to commencing 
works and once approved, provide copies of these to Council. 

• Carry out and complete the works, to the satisfaction of Council, and in accordance 
with: 
(a) the development consent;
(b) any approvals and consents relating to the works; 
(c) all applicable laws, including those relating to the environment and occupational 

health and safety; 
(d) the WIK Agreement (to the extent that it is not inconsistent with the development 

consent, any other approval or consent, or applicable law); and
(e) any reasonable directions given by Council about the works.

• Provide financial information (cost of works, e.g. account statements, receipts and 
bank statements) needs to be provided to Council regularly as evidence of works 
completed to date and must differentiate between those costs relating to the WIK 
Agreement and other project costs.  

• At their own cost, repair and make good, to the satisfaction of Council, any loss or 
damage to the works from any cause whatsoever which occurs before the date on 
which the works are handed over to the Council. 

• Enable Council as a party to the WIK Agreement, to enter the land and inspect the 
works during construction including for any other purposes allowed under the WIK 
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Agreement, provided Council give reasonable time and notice to the Developer. If the 
site is not owned by the Developer, the Developer must obtain any necessary approval 
or consent from the landowner for the Council’s entry.

• Adhere to Council’s Work Health Safety Management System (WHSMS) and comply 
with all relevant statutory requirements during the work.

• Maintain an appropriate public risk insurance policy with a minimum liability of 
$20,000,000. Maintain also other insurance policies in relation to the works and the 
carrying out of the works including but not limited to contract works insurance, 
professional indemnity insurance and comprehensive motor vehicle insurance. 
Depending on the nature of the works proposed, Council may require the amount of 
public liability insurance to be increased. Copies of all relevant insurances must be 
provided to Council.

• Provide a cash or unendorsed bank cheque within 5 days of signing the WIK 
Agreement.

• Indemnify Council against all claims relating to the works undertaken; 

• Not make any variations to the agreed works without written approval from Council; 

• Notify Council when all inspections are required as per the WIK Agreement. Further 
details of these responsibilities may be included in the WIK Agreement. 

Further details of responsibilities will be outlined within the WIK Agreement. 

5. Related Legislation, Policies or Procedures
The following documents, materials, and existing policies are associated with this policy:

• Environmental Planning and Assessment Act 1979 (EP&A Act).

• Environmental Planning and Assessment Regulation 2021 (EP&A Regulations).

• Shoalhaven Local Environmental Plan (SLEP) 2014.

• Works in kind agreement Practice Note.

• Shoalhaven Contributions Plan 2019.

• Additional Council policies, procedures, and technical specifications as deemed 
relevant.

6. Monitoring and Review
This policy will be reviewed within the term of every new Council, or earlier should 
circumstances arise to warrant revision.

https://www.planningportal.nsw.gov.au/local-infrastructure-contributions/works-in-kind-agreements
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7. Ownership and Approval
7.1. Public Policy

Responsibility Responsible Owner

Directorate City Development – Strategic Planning – Policy Planning

Endorsement Development Contributions Advisory Group (DCAG)

Approval/Adoption Council
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Attachment 1 – Works In Kind Agreement Template
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